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SMALL  BUSINESS  ADMINISTRATION 

[  13  CFR  Part  107  ] 

SMALL  BUSINESS  INVESTMENT 
COMPANIES 

Notice  of  Proposed  Rulemaking 

Notice  is  hereby  given  that  pursuant 
to  authority  contained  in  section  308  of 
the  Small  Business  Investment  Act  of 
1958  (SBI  Act),  Public  Law  85-699,  72 
Stat.  694,  as  amended,  it  is  proposed  to 
revise,  as  set  forth  below.  Part  107  of 
Chapter  1,  Title  13,  of  the  Code  of  Fed¬ 
eral  Regulations  (revised  as  of  Janu¬ 
ary  1. 1973). 

Prior  to  final  adoption  of  such  revi¬ 
sion,  consideration  will  be  given  to  any 
comments,  with  certain  exceptions  out¬ 
lined  below  under  the  caption  “1972 
Amendments.”  Such  comments  should 
be  submitted  in  writing,  in  triplicate,  to 
the  Investment  Division,  Small  Business 
Administration  (SBA) ,  Washington,  D.C. 
20416,  on  or  before  October  5,  1973. 

Information. — In  addition  to  restating 
the  subject  matter  of  Revision  4,  Part 
107,  of  Chapter  1,  Title  13,  of  the  Code 
of  Federal  Regulations,  revised  as  of 
January  1,  1973,  and  amended  in  38  FR 
17827  (July  5,  1973),  the  proposed  Re¬ 
vision  5  would  (1)  relax  or  repeal  certain 
provisions  no  longer  found  necessary  and 
(2)  abridge  and  extensively  revise  the 
remaining  provisions. 

1972  amendments. — Regulations  to  im¬ 
plement  the  Small  Business  Investment 
Act  Amendments  of  1972  (Public  Law 
92-595,  approved  October  27,  1972,  86 
Stat.  1314),  hereafter  called  the  “1972 
Amendments”  insofar  as  they  deal  with 
investments  in  Disadvantaged  Concerns, 
were  promulgated  on  July  5,  1973,  as 
Amendment  12  to  Revision  4  presently 
in  force,  38  FR  17827.  These  regulations 
added  to  or  amended  §  107.3  [Definitions 
of  the  terms  “Debtor  Licensee”,  “Lever¬ 
age”,  “Minority  Enterprise  Small  Busi¬ 
ness  Investment  Company  (MESBIC)” 
and  “Section  301(d)  Licensee”]; 
1107.101(d)(2)  [Nonprivate  Funds  for 
section  301(d)  Licensees];  §  107.202(a) 
and  (c)  [Leverage  in  Excess  of  200  Per¬ 
cent];  §  107.203(a)  [SBA  Purchase,  Sale, 
or  Guaranty  of  Securities  Evidencing 
Leverage;  Events  of  Default];  5  107.204 
[Collection  or  Compromise  of  SBA 
Claims];  §  107.205  [Leverage  for  Section 
301(d)  Licensees];  §  107.702  [Common 
Control];  §  107.805  [Consideration  for 
Issuance  of  Licensee  Securities]; 
§  107.813  [Section  301(d)  Licensee 
Wholly  or  Partly  Owned  by  Licensee 
Companies];  and  §  107.1001(b)  [Financ¬ 
ing  Licensees].  An  explanation  of  these 
regulations  was  contained  in  the  notice 
of  proposed  rulemaking  preceding  pro¬ 
mulgation,  published  on  February  15, 
1973,  38  FR  4518,  and  in  the  information 
part  of  the  promulgation  itself,  38  FR 
17827.  In  the  proposed  revision,  these 
same  regulations  (except  for  the  defini¬ 
tion  of  “MESBIC”)  appear  in  modified 
form,  but  it  is  not  intended  to  change 
their  substance.  Accordingly,  and  since 
these  regulations  were  recently  adopted 
after  an  extended  comment  period,  38 
FR  7577,  no  comments  are  Invited  con¬ 


cerning  such  substance,  but  comments 
on  possible  inadvertent  changes  of  sub¬ 
stance  from  the  text  recently  promul¬ 
gated  are  invited,  as  are  comments  on 
all  regulations  not  specified  above. 

General  summary  of  proposed  amend¬ 
ments. — Proposed  Revision  5  is  entirely 
rewritten,  except  that  the  numbering 
system  of  Revision  4  has  been  substan¬ 
tially  retained.  Changes  in  captions  and 
text,  unless  otherwise  noted,  are  not  in¬ 
tended  to  affect  the  thrust  of  the  regu¬ 
lations,  but  have  been  made  for  clarity 
and  brevity.  It  would  be  impractical  to 
list  all  changes;  however,  the  following 
changes  of  substance  are  noted. 

(1)  The  Audit  and  Examination  Guide 
for  Small  Business  Investment  Com¬ 
panies,  Instructions  for  Preparation  of 
the  Financial  Report  (SBA  Form  468), 
and  SBA’s  System  of  Account  Classifica¬ 
tions,  heretofore  published  as  Appen¬ 
dixes  1  and  2  of  Part  107  and  as  Part  111 
of  SBA  Rules  and  Regulations,  respec¬ 
tively,  would  hereafter  be  separately 
printed  and  distributed  by  SBA  to  all 
Licensees.  Copies  may  also  be  obtained 
from  SBA.  Sections  107.1  (Scope  of  Part 
107) ;  107.2  (Information,  Forms,  and 
Instructions) ;  107.1102(a)  (Records); 
107.1102(d)  (Documents  Filed  With 
SEC) ;  107.1102(e)  (Financial  Reports  to 
SBA) ;  and  107.1104  (Fidelity  Insurance) , 
which  refer  to  SBA’s  Audit  Guide,  etc., 
would  be  amended  to  conform  to  this 
procedural  change. 

(2)  Liberalizing  changes. — Section 

107.101(c)  would  be  amended  to  elimi¬ 
nate  the  “one-third  rule,”  which  re¬ 
quires  no  more  than  one-third  of  a 
Licensee’s  Portfolio  to  consist  of  invest¬ 
ments  in  concerns  classified  under  any 
single  Major  Group  of  the  SIC  Manual 
except  for  Real  Estate  Investments. 

Section  107.102  would  be  amended  so 
that  the  required  $500  Licensee  fee  need 
not  accompany  the  license  application. 

The  proposed  amendment  to  §  107.103 
deletes  the  requirement  that  public  no¬ 
tice  of  a  license  application  include 
“Agent  for  Correspondence.”  Section 
107.1002,  which  made  “capital  impair¬ 
ment”  a  regulatory  violation,  would  be 
repealed.  Instead,  the  description  of  cap¬ 
ital  impairment  would  be  shifted  to  new 
§  107.203(d),  and  failure  to  notify  SBA 
promptly  and  to  cure  such  impairment 
within  ninety  days  would  become  an 
event  of  default  under  debentures 
held  or  guaranteed  by  SBA.  Under 
§  107.1008(a),  “nonperformance  of  any 
of  the  requirements  of  any  debenture 
*  •  •  or  of  any  written  agreement  with 
SBA  •  •  •”  will  still  constitute  a  vio¬ 
lation  of  Part  107. 

Under  a  new  proviso  to  §  107.301(e), 
purchases  from  an  underwriter  In  a 
public  offering  would  be  exempted  from 
the  requirement  that  Licensee  keep  on 
file  a  completed  Size  Status  Declaration 
and  a  nondiscrimination  certificate  of 
the  portfolio  concern.  Instead,  a  pro¬ 
spectus  showing  its  size  status  may 
be  retained  on  file. 

Section  107.301(f)  would  be  repealed, 
thereby  eliminating  the  requirement 
that  Licensees  furnish  Portfolio  Con¬ 


cerns  with  a  closing  statement  and 
retain  a  copy  for  SBA  examination. 

Section  107.303  would  permit  the  ac¬ 
quisition  of  options  In  a  Small  Concern. 

Under  proposed  §  107.501,  guaranties 
may  be  Issued  to  any  creditor  of  a  Small 
Concern,  instead  of  only  to  banks  and 
other  lending  Institutions,  as  now.  This 
broadened  authority  would  be  subject 
to  certain  conditions,  which  include  a 
limitation  of  such  guaranties  to  one  hun¬ 
dred  percent  of  Private  Capital  and 
a  ten  percent  funded  reserve.  With  the 
broadening  of  the  SBICs’  guaranty  au¬ 
thority  to  encompass  all  lenders,  the 
definition  of  “institutional  lender”  in 
§  107.3  would  be  deleted. 

Proposed  §  107.504  would  govern  all  in¬ 
vestments  for  less  than  five  years,  except 
for  investments  in  Disadvantaged  Con¬ 
cerns  pursuant  to  §  107.301(a)  which 
will  continue  to  be  permitted  for  a  min¬ 
imum  period  of  thirty  months,  not  to 
exceed  half  of  the  Portfolio.  Such  short¬ 
term  Financing  would  be  permitted  up  to 
twenty  percent  of  Private  Capital  (in¬ 
stead  of  “total  adjusted  assets”)  as  a 
reasonable  part  of  overall  Financing,  to 
protect  an  existing  investment  or  to 
finance  an  ownership  change,  and  the 
same  percentage  limitation  would  also 
include  purchases  from  a  seller  other 
than  the  issuer,  including  the  under¬ 
writer  of  a  primary  public  offering. 

Section  107.601  Management  Service 
provides  for  operating  services  to  be  per¬ 
formed  by  SBICs. 

Section  107.703,  which  requires  any 
pledge  of  ten  percent  or  more  of  a 
Licensee’s  capital  stock  to  be  reported 
to  SBA  within  five  days,  would  be 
amended  to  extend  the  filing  period  to 
thirty  days. 

Section  107.809,  dealing  with  the  In¬ 
vestment  Adviser  of  a  Licensee,  would  be 
amended  to  permit  Investment  Advisers 
to  perform  certain  management  func¬ 
tions  of  an  SBIC.  The  definition  of  In¬ 
vestment  Adviser,  contained  in  §  107.3, 
would  also  be  expanded  so  that  a  Licensee 
may  employ  technical  experts,  either  on 
a  regular  or  occasional  basis,  to  render 
advice  or  assistance  on  technical  prob¬ 
lems  not  necessarily  related  to  the  man¬ 
agement  of  portfolio  securities,  such  as 
feasibility,  marketing,  and  other  tech¬ 
nical  studies. 

Revised  §  107.812  would  liberalize  SBIC 
authority  to  finance  changes  of  owner¬ 
ship  of  Small  Concerns.  At  present,  Li¬ 
censees  are  allowed  to  furnish  Financing 
for  that  purpose  only  where  necessary  to 
the  growth  or  preservation  of  a  Small 
Concern,  or  when  it  would  facilitate  busi¬ 
ness  ownership  by  Disadvantaged  Per¬ 
sons.  New  §  107.812  would  follow  the  pat¬ 
tern  of  §  120.2(c)  (2)  governing  direct 
SBA  loans  to  facilitate  changes  of  own¬ 
ership,  broaden  the  Licensee’s  latitude  so 
that  it  may  henceforth  finance  owner¬ 
ship  changes  that  inure  generally  to  the 
benefit  of  the  Small  Concern,  assist  in 
the  creation  of  a  Small  Concern  through 
corporate  divestiture,  or  facilitate  busi¬ 
ness  ownership  by  Disadvantaged  Per¬ 
sons.  Section  107.504(b)(1)  makes  clear 
that  short-term  Financing  for  ownership 
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change  Is  also  permitted  within  stated 
limits. 

Section  107.901  has  been  amended  to 
Include  an  Interpretation  that  options 
and  warrants  not  as  yet  exercised  will 
not  be  exclusively  considered  in  deter¬ 
mining  presumption  of  Control. 

Section  107.1001(a)  would  prohibit  re¬ 
investment  financing  only  where  the  pri¬ 
mary  business  activity  of  the  Small  Con¬ 
cern  involves  reinvestment.  At  present 
such  Financing — except  for  Venture 
Capital  Financing  of  certain  Disadvan¬ 
taged  Concerns — is  barred  where  any 
part  of  the  Small  Concern’s  activities  in¬ 
volves  reinvestment. 

Section  107.1001(c)  would  be  amended 
to  consolidate  present  §  107.1001  (c)  and 
(h),  and  would  prohibit  Financing  of 
real  estate  concerns  classified  under  SIC 
Manual  Major  Group  65  (with  three  ex¬ 
ceptions — the  fourth,  for  operative  build¬ 
ers,  is  no  longer  needed  as  the  current  is¬ 
sue  of  the  SIC  Manual  has  reclassified 
that  industry  under  Major  Group  15), 
but  would  permit,  as  exceptional  trans¬ 
actions,  real  estate  acquisitions  to  be  held 
without  prompt  and  substantial  im¬ 
provement  where  an  unforeseen  adverse 
change  makes  such  improvement  im¬ 
practical.  The  burden  would  be  on  the 
SBIC  to  demonstrate  such  adverse 
change. 

Section  107.1001(e)  would  be  amended 
to  permit  foreign  investment  to  facili¬ 
tate  domestic,  or  foreign  branch,  opera¬ 
tions. 

Section  107.1001(h)  would  replace 
present  §  107.1001(1)  and  conform  to 
to  §  120.2(d)  (10),  governing  SBA’s  own 
financing  of  Agricultural  enterprises. 

Section  107.1004(c)  would  eliminate 
the  prior  approval  requirement  for  joint 
Financing  between  a  Licensee  and  its  As¬ 
sociates.  Instead,  the  SBIC  would  have  to 
demonstrate  that  the  terms  of  its  invest¬ 
ment  are  at  least  as  favorable  as  those  of 
the  Associate’s.  Absent  such  equivalence, 
joint  Financing  would  remain  barred  un¬ 
der  §  107.1004(a)  which  prohibits  self 
dealing  in  general. 

The  so-called  “watch  dog  provision”  of 
8  107.1004(f),  permitting  a  Licensee  to 
appoint  a  director  or  other  representa¬ 
tive  to  serve  on  the  management  of  a 
Portfolio  Concern  in  order  to  protect  its 
investment,  would  be  amended  to  change 
the  introductory  words  “Nothing  herein 
contained”,  to  read,  “Nothing  contained 
in  these  regulations”.  A  “watch  dog”  rep¬ 
resentative  may  be  selected  to  protect  an 
existing  investment,  notwithstanding  the 
provisions  of  8  107.1004  (Conflicts  of  In¬ 
terest)  or  other  provisions  of  the  SBIC 
regulations. 

Existing  §  107.1102(f),  which  requires 
Licensees  to  file  Program  Evaluation  Re¬ 
ports,  based  on  data  obtained  from  Port¬ 
folio  Concerns,  is  to  be  repealed. 

Proposed  8  107.1102(f)  [Litigation  Re¬ 
ports,  formerly  8  107.1102(g)]  would  ex¬ 
empt  ordinary  collection  actions  from 
the  present  reporting  requirement  of  all 
litigation  by  or  against  Licensees. 

Section  107.1102(g)  [formerly  8  107.- 
1102(1)],  as  amended,  would  provide 
that  Licensees  may  be  required  by  SBA 


in  writing  to  file,  in  addition  to  annual 
Financial  Reports,  other  special  reports. 
For  example,  a  written  directive  may  be 
issued  in  the  form  of  a  Policy  and  Pro¬ 
cedural  Release  calling  upon  Licensees 
to  endeavor  to  submit  to  SBA,  data  simi¬ 
lar  to  those  formerly  included  in  the 
Program  Evaluation  Reports. 

Section  107.1103,  as  amended,  would 
(1)  delete  the  provisions  with  respect  to 
imprest  checking  accounts  and  (2)  au¬ 
thorize  one  bonded  officer  to  sign  checks 
up  to  $1,000  each. 

Section  107.1104,  as  amended,  would 
simplify  existing  fidelity  insurance  re¬ 
quirements  so  that  surety  bond  coverage 
in  an  amount  of  $25,000  would  suffice. 

Section  107.1105(a),  amended,  would 
(1)  reduce  the  number  of  postlicensing 
reports  (change  of  corporate  name,  ad¬ 
dress,  telephone  number,  officers  and  di¬ 
rectors,  or  a  capital  increase.  Capital  de¬ 
creases  require  prior  SBA  approval  under 
§  107.902)  and  (2)  permit  such  report  to 
be  made  within  ninety  days  after  the 
close  of  the  fiscal  year,  instead  of  thirty 
days  after  the  event,  as  now. 

(3)  Other  changes. — Extensive  textual 
changes  have  been  made  to  clarify  and 
simplify  the  regulations,  and  cross-ref¬ 
erences  between  related  sections  have 
been  added. 

The  term  “MESBICs”  (Minority  Enter¬ 
prise  Small  Business  Investment  Com¬ 
panies)  will  no  longer  be  used,  and  “sec¬ 
tion  301(d)  Licensee”  will  be  substituted 
to  denote  special-purpose  Licensees  with 
an  investment  policy  limited  to  the  As¬ 
sistance  of  Disadvantaged  Concerns. 
References  to  MESBICs  throughout  the 
SBIC  Regulations  would  be  changed  to 
“section  301(d)  Licensees.”  Sections  of 
particular  interest  to  section  301(d) 
Licensees  include  §§  107.3,  the  definition 
of  “Associate”  paragraph  (h) ;  the  defi¬ 
nition  of  section  301(d)  Licensee: 
107.101(c)  relating  to  diversification  and 
real  estate  in  subparagraphs  (2)  and  (3) ; 
107.101(d)(2)  relating  to  nonprivate 
funds;  107.201(a)(2)  relating  to  appli¬ 
cations  for  Leverage;  107.202(a)  relating 
to  third-dollar  Leverage;  107.203(c)  re¬ 
lating  to  default  on  a  debenture;  107.- 
203(d)  relating  to  capital  impairment; 
107.205  relating  to  leverage  for  section 
301(d)  Licensees;  107.301(d)  relating  to 
the  investment  limit,  the  proviso  to 
107.805(a)  relating  to  consideration  for 
section  301(d)  stock;  107.813  relating  to 
section  301(d)  Licensee  ownership  by 
other  SBICs;  107.1001(g)  relating  to  an 
associated  supplier;  and  107.1101(a)  re¬ 
lating  to  examination  fees. 

The  term  “Financing”  has  been  de¬ 
fined  to  include  guaranties  and  commit¬ 
ments  pursuant  to  8§  107.501  and  107.503, 
and  thus  subjects  such  deferred  Financ¬ 
ings  to  the  same  general  rules  as  apply 
to  immediate  Financings,  except  for  the 
rules  governing  options  (8  107.303). 

With  the  expiration  of  the  transitional 
period  prescribed  by  the  1967  Amend¬ 
ments  during  which  old  section  302  de¬ 
bentures  were  treated  as  part  of  paid-in 
capital  and  paid-in  surplus,  paragraph 
(c)  (2)  of  8  107.301  can  be  deleted  as 
moot. 


Section  107.1005,  which  prohibits  the 
sale  of  Portfolio  securities  to  Associate 
of  a  Licensee  or  competitors  of  the  Small 
Concern,  unless  an  SBA  exemption  is 
granted,  would  be  extended  to  the  dis¬ 
posal  of  other  SBIC  assets  (including  as¬ 
sets  in  liquidation) ,  better  to  achieve  the 
purpose  of  the  present  regulations. 

Section  107.1102  would  be  amended 
to  provide  that  SBIC  books  of  account 
and  other  records  are  to  be  maintained 
in  accordance  with  the  guidelines  set 
forth  in  SBA’s  System  of  Account  Classi¬ 
fications.  The  System  of  Account  Classi¬ 
fications  has  heretofore  been  published 
as  Part  111  of  SBA's  Regulations,  but 
henceforth  would  be  separately  printed 
and  distributed  by  SBA  to  all  Licensees. 
This  would  make  it  possible  for  textual 
changes  to  be  made  and  distributed  more 
expeditiously  to  all  Licensees,  without 
formal  rule  making  procedures.  Section 
107.1102(b)(4),  which  authorizes  the 
microfilming  of  SBIC  records  is  being  re¬ 
vised  along  the  lines  of  Regulation 
270.31a-2(f)  recently  adopted  by  the  Se¬ 
curities  and  Exchange  Commission  (38 
FR  7796,  March  26,  1973),  to  permit 
microfilming  without  retention  of  the 
original  hard  cover  record.  Also,  minor 
amendments  are  being  made  to  para¬ 
graphs  (d)  and  (e)  of  §  107.1102  to  pro¬ 
vide  for  annual  financial  reports  to  be 
filed  on  SBA  Form  468,  in  accordance 
with  the  guidelines  in  SBA’s  Audit  Guide 
for  Small  Business  Investment  Com¬ 
panies,  and  Instructions  for  Preparation 
of  the  Financial  Report,  SBA  Form  468. 
The  Audit  Guide  (heretofore  called 
“Audit  and  Examination  Guide”)  and 
the  Instructions  were  published  as  Ap¬ 
pendixes  1  and  2  of  Part  107,  Revision  4. 
They  will  henceforth  be  separately 
printed  and  distributed  by  SBA  to  all 
Licensees. 

The  savings  clause  in  §  107.1302  would 
be  restated,  to  provide  that  the  legality 
of  transactions  executed  in  accordance 
with  existing  provisions  shall  be  gov¬ 
erned  thereby,  and  shall  not  be  adversely 
affected  by  subsequent  regulatory 
changes  or  amendments. 

Interpretations. — The  interpretations 
set  forth  in  §§  107.1401  to  107.1411  are  not 
being  carried  over  into  Revision  5.  SBA 
will  discontinue  publishing  interpreta¬ 
tions  as  part  of  the  SBIC  Regulations  but 
will  henceforth  publish  from  time  to  time 
interpretations  and  policy  statements  of 
general  interest  as  notices  in  the  Federal 
Register. 

Dated  August  29,  1973. 

Thomas  S.  Kleppe, 

Administrator. 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

Regulations 

Sec. 

107.1  Scope  of  Part  107. 

107.2  Information,  forms,  and  Instruc¬ 

tions. 

Definitions 

107.3  Defintlon  of  terms. 

Operational  Requirements 

107.101  Operation  requirements. 
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License 

Sec. 

107.102  License  application. 

107.103  Public  notice. 

107.104  Transferability  of  license. 

107.105  Surrender  of  license. 

Borrowing  bt  Licensee 

107.201  Funds  to  Licensee. 

107.202  Leverage  in  excess  of  two  hundred 

percent. 

107.203  SBA  purchase,  sale  or  guaranty  of 

securities  evidencing  Leverage; 
events  of  default. 

107.204  Collection  or  compromise  of  SBA 

claims. 

107.205  Leverage  for  section  301(d)  Li¬ 

censee. 

Financing  or  Small  Concerns 
(Equity  Capital  Financing,  Long-Term 
Loans,  Guaranties,  and  Commitments) 

107.301  GeneraL 

Equity  Capital 

107.302  Equity  capital. 

107.303  Stock  options  and  conversion 

rights. 

107.304  Refinancing;  first  refusal  on  new 

indebtedness. 

Long-Term  Loans 

107.401  Provisions  applicable  to  long-term 
loans. 

Guaranties  and  Commitments 

107.501  SBIC  guaranty  of  loans. 

107.502  [Reserved] 

107.503  Commitments. 

107.504  Other  permissible  Financing. 

Management  Services 
107.601  Management  services. 

Control  or  Licensee 

107.701  Changes  in  ownership  or  control  of 

Licensee. 

107.702  Common  control. 

107.703  Pledge  of  Licensee’s  shares. 

Lawful  Operations 

107.801  Amendments  to  Act  and  regula¬ 

tions. 

107.802  Other  laws. 

107.803  Operations  under  Act. 

107.804  [Reserved] 

107.805  Consideration  for  Issuance  of  Li¬ 

censee's  securities. 

107.806  Retention  of  Investments. 

107.807  Purchases  of  securities  from  an¬ 

other  Licensee. 

107.808  Idle  funds. 

107.809  Investment  Adviser/Manager. 

107.810  Assets  in  liquidation. 

107.811  Additional  investment  by  bank. 

107.812  Financing  changes  of  ownership. 

107.813  Section  301(d)  Licensee  wholly  or 

partly  owned  by  Licensee  com¬ 
panies. 

Restricted  Activities 

107.901  Control  of  small  concern. 

107.902  Voluntary  capital  decrease. 

107.903  Mergers,  consolidations,  and  reor¬ 

ganizations. 

Prohibitions 

107.1001  Prohibited  uses  of  funds. 

107.1002  [Reserved] 

107.1003  Inactive  Licensees. 

107.1004  Conflicts  of  interest. 

107.1005  Disposition  of  assets  to  Licensee’s 

Associates  or  to  competitors  of 
portfolio  concern. 

107.1006  [Reserved] 


Sec. 

107.1007  No  Government  sponsorship. 

107.1008  Violations  based  on  false  filings 

and  nonperformance  of  agree¬ 
ments  with  SBA. 

Examinations,  Accounts,  Records  and 
Reports 

107.1101  Examination  fees. 

107.1102  Records  and  reports. 

107.1103  Internal  control. 

107.1104  Fidelity  insurance. 

107.1105  Reporting  changes  not  subject  to 

SBA  approval. 

Compliance 

107.1201  [Reserved] 

107.1202  [Reserved] 

107.1203  Exemption  from  civil  penalty. 

Exemptions 

107.1301  Exemptions. 

107.1302  Savings  clause. 

§  107.1  Scope  of  Part  107. 

The  regulations  in  this  part  implement 
the  Small  Business  Investment  Act  of 
1958,  as  amended.  All  Licensees,  including 
section  301(d)  Licensees,  must  comply 
with  all  applicable  regulations.  SBA’s 
Audit  Guide  for  Small  Business  Invest¬ 
ment  Companies,  and  System  of  Ac¬ 
count  Classifications,  set  forth  guidelines 
to  be  followed  by  all  Licensees.1 

§  107.2  Information,  forms,  and  in¬ 
structions. 

All  references  in  this  Part  to  SBA 
forms,  and  instructions  for  their  prepara¬ 
tion,  are  to  the  current  issue  of  such 
forms.  The  forms  have  been  filed  with  the 
Office  of  the  Federal  Register  with  the 
original  document.  Copies  may  be  ob¬ 
tained  from  SBA. 

Definitions 

§  107.3  Definition  of  terms.1 

Acf. — “Act”  means  the  Small  Business 
Investment  Act  of  1958,  as  amended. 

Assistance. — “Assistance”  or  “As¬ 
sisted”  means  financing  of  or  manage¬ 
ment  services  rendered  to  a  Small  Con¬ 
cern  by  a  Licensee  pursuant  to  the  Act 
and  these  regulations. 

Associate  of  a  Licensee. — “Associate  of 
a  Licensee”  means: 

(a)  An  officer,  director,  manager, 
agent,  or  Investment  Advisor  of  such 
Licensee,  or  any  person  regularly  serving 
such  Licensee  in  the  capacity  of  at¬ 
torney  at  law;  or 

(b)  Any  person  owning  or  controlling, 
directly  or  indirectly,  ten  or  more  per¬ 
cent  of  any  class  of  stock  of  such 
Licensee;  or 

(c)  Any  officer,  director,  partner,  man¬ 
ager,  agent,  employer,  or  employee  of 
any  person  described  in  paragraphs  (a) 
and  (b)  of  this  section;  or 

(d)  Any  person  which  directly  or  indi¬ 
rectly  controls  or  is  controlled  by,  or  is 
under  common  control  with,  a  Licensee 
or  any  person  described  in  paragraphs 
(a)  and  (b)  of  this  section;  or 

1  SBA’s  Audit  Guide,  System  of  Account 
Classification,  and  Instructions  for  Prepara¬ 
tion  of  the  Financial  Report,  SBA  Form  468, 
are  separately  printed,  and  distributed  by 
SBA  to  all  Licensees.  Copies  may  be  obtained 
from  SBA. 

■Defined  terms  are  capitalized  hereafter. 


(e)  Any  close  relative  of  any  person 
described  in  paragraphs  (a)  and  (b)  of 
this  section;  or 

(f)  Any  person  in  which  (1)  any  per¬ 
son  described  in  paragraphs  (a)  through 
(e)  of  this  section  is  an  officer  or  director 
or  (2)  any  such  person  (or  group  of  two 
or  more  such  persons  acting  in  concert) 
owns  or  Controls,  directly  or  indirectly, 
a  ten  or  more  percent  equity  Interest 
(exclusive  of  any  interest  attributable 
solely  to  ownership  of  equity  interest  in 
the  Licensee) . 

(g)  For  the  purposes  of  this  definition, 
any  person  in  any  of  the  relationships  de¬ 
scribed  in  paragraphs  (a)  through  (f) 
of  this  section  within  six  months  before 
or  after  the  date  on  which  the  Licensee 
provided  Assistance,  shall  be  deemed  to 
have  been  in  such  relationship  as  of  the 
date  of  the  Licensee's  Assistance. 

(h)  A  section  301(d)  Licensee  and  a 
participant  Licensee  owning  stock 
thereof  pursuant  to  8  107.813,  as  well  as 
Associates  of  such  section  301(d)  Licen¬ 
see  and  such  participant  Licensee,  shall 
be  deemed  Associates  of  each  other. 

Close  relative. — “Close  relative”  means 
ancestor,  lineal  descendant,  brother  or 
sister  and  lineal  descendants  of  either, 
spouse,  father-in-law,  mother-in-law, 
son-in-law,  brother-in-law,  daughter-in- 
law,  or  sister-in-law. 

Control. — “Control”  means  the  posses¬ 
sion,  direct  or  indirect,  of  the  power  to 
direct  or  cause  the  direction  of  the  man¬ 
agement  and  policies  of  a  Licensee  or  a 
Small  Concern  whether  through  the  own¬ 
ership  of  voting  securities,  by  contract, 
or  otherwise. 

Debtor  Licensee. — “Debtor  Licensee” 
means  a  Licensee  which  has  leverage 
from  SBA. 

Disadvantaged  concern. — “Disadvan¬ 
taged  Concern”  means  a  Small  Concern 
owned  by  a  person  or  persons  whose  par¬ 
ticipation  in  the  free  enterprise  system 
is  hampered  because  of  social  or  eco¬ 
nomic  disadvantages. 

Financing. — “Financing”  or  “Fi¬ 
nanced”  means  outstanding  financial  as¬ 
sistance  provided  to  a  Small  Concern 
by  a  Licensee,  whether  through  loans, 
guaranties,  equity  Investments  or  com¬ 
mitments. 

Investment  Adviser /Manager. — "In¬ 
vestment  Adviser /Manager”  of  a  Licensee 
means,  non-licensee  person  who  pur¬ 
suant  to  written  contract  executed  in  ac¬ 
cordance  with  the  provisions  of  8  107.809, 
on  a  continuing  basis  furnishes  advice 
and/or  assistance  with  respect  to  the 
portfolio  operations  of  a  Licensee. 

Leverage. — “Leverage”  means  financial 
assistance  provided  to  a  Licensee  by  SBA, 
either  through  the  purchase  or  guaranty 
of  debentures,  or  through  the  purchase  of 
preferred  securities  (see  88  107.201  to 
107.205). 

1940  Act  Cqmpany. — “1940  Act  Com¬ 
pany”  means  a  Licensee  which  is  reg¬ 
istered  under  the  Investment  Company 
Act  of  1940. 

Person. — “Person”  means  a  natural 
person  or  legal  entity. 

Portfolio. — “Portfolio”  means  the  se¬ 
curities  representing  a  Licensee’s  total 
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outstanding  Financings  of  Small  Con¬ 
cerns.  It  does  not  include  idle  funds  or 
assets  In  liquidation. 

Portfolio  concern. — “Portfolio  con¬ 
cern”  means  a  Small  Concern  Assisted 
by  a  Licensee. 

Private  capital. — “Private  Capital” 
means  the  combined  private  paid-in 
capital  and  paid-in  surplus  of  a  Licensee, 
and  does  not  include  preferred  capital 
provided  by  SBA,  or  borrowed  funds. 

Real  estate  investment. — “Real  Estate 
Investment”  means  a  Licensee’s  financ¬ 
ing  of  a  Small  Concern  which  is  classified 
as  a  real  estate  concern  under  Industry 
numbers  6531,  6541  and  6552  of  the  SIC 
Manual.  For  restrictions  governing  Real 
Estate  Investments,  see  §§  107.101(c) 
and  107.1001(c). 

SBA. — “SBA”  means  the  Small  Busi¬ 
ness  Administration,  1441  L  Street  NW„ 
Washington,  D.C.  20416. 

Section  301  (d)  Licensee. — “Section  301 
(d)  Licensee”  means  a  Licensee  orga¬ 
nized  under  a  State  business  or  nonprofit 
corporation  statute,  and  licensed  pur¬ 
suant  to  section  301(d)  of  the  Act,  the 
investment  policy  of  which  is  limited  to 
making  investments  solely  in  Small  Con¬ 
cerns  which  will  contribute  to  a  well- 
balanced  national  economy  by  facilitat¬ 
ing  ownership  in  such  concerns  by  per¬ 
sons  whose  participation  in  the  free 
enterprise  system  is  hampered  because 
of  social  or  economic  disadvantages. 

“ Short-term  financing. — “Short-term 
financing”  means  Financing  for  a  term 
of  less  than  five  years  in  accordance  with 
the  regulations. 

SIC  Manual. — “SIC  Manual”  means 
the  latest  issue  of  the  Standard  Indus¬ 
trial  Classification  Manual,  prepared  by 
the  Office  of  Management  and  Budget, 
and  available  from  the  U.S.  Government 
Printing  Office.* 

Small  concern. — “Small  Concern” 
means  a  small-business  concern  as  de¬ 
fined  in  section  103(5)  of  the  Act  (in¬ 
cluding  affiliates  as  defined  in  S  121.3-2 
of  this  chapter),  which  for  purposes  of 
size  eligibility,  meets  the  applicable  cri¬ 
teria  set  forth  in  §  121.3-11  of  Part  121 
of  this  chapter. 

Operational  Requirements 
§  107.101  Operational  requirements. 

All  Licensees  shall  comply  with  the 
following  requirements : 

(a)  Management. — Each  Licensee  shall 
have  and  maintain  (including  through 
contractual  arrangements)  qualified 
management  in  charge  of  its  operations 
who  will  be  available  at  its  office  to  the 
public.  A  manager  of  a  Licensee  shall  be 
deemed  an  officer. 

(b)  Office. — The  Licensee  shall  main¬ 
tain  a  reasonably  accessible  office,  which 
will  display  the  license  and  the  name  of 
the  Licensee  and  be  open  to  the  public 
during  regular  business  hours. 

(c)  Diversified  investment  policy — real 
estate. — Unless  specifically  authorized  in 
writing  by  SBA: 

(1)  General  rules — No  Licensee  shall 
maintain  more  than  one-third  of  its  port- 


*  As  of  the  effective  date  of  this  Revision  6, 
the  latest  issue  of  the  SBIC  Manual  was  1973. 


folio,  as  of  the  close  of  any  full  fiscal  year, 
in  permitted  Real  Estate  Investments. 
For  further  provisions  governing  Real 
Estate  Investments,  see  §  107.1001(c). 

(2)  Licensees  other  than  real  estate 
specialist. — Where  a  Licensee  does  not 
operate  as  an  approved  real  estate  spe¬ 
cialist  subject  to  paragraph  (c)(3)  of 
this  section,  its  investments  in  Small 
Concerns  classified  under  Major  Groups 
15,  65  and/or  70  of  the  SIC  Manual  shall 
not  exceed  one-third  of  its  Portfolio  in 
any  one  such  Major  Group  nor  two- 
thirds  for  any  combination  of  such  Major 
Groups,  as  of  the  close  of  any  full  fiscal 
year:  Provided,  however.  That  subject  to 
paragraph  (c)(1)  of  this  Section,  the 
foregoing  shall  not  apply  to  a  section 
301(d)  Licensee. 

(3)  Real  estate  specialists. — Where  a 
Licensee  maintains  more  than  one-third 
of  its  Portfolio  in  Real  Estate  Invest¬ 
ments  pursuant  to  an  investment  policy 
approved  by  SBA,  the  total  of  its  invest¬ 
ments  in  Small  Concerns  classified  under 
Major  Group  15  (Building  Construc¬ 
tion — General  Contractors)  and  Major 
Group  70  (Hotels,  Rooming  Houses, 
Camps  and  Other  Lodging  Places)  of  the 
SIC  Manual  shall  not  exceed  twenty  per¬ 
cent  of  its  Portfolio  as  of  the  close  of  any 
full  fiscal  year:  Provided,  however,  That 
this  limitation  shall  not  apply  to  a  sec¬ 
tion  301(d)  Licensee. 

(4)  Prepayments. — Prepayments  of 
outstanding  Financing  or  similar  events 
occurring  beyond  the  control  of  the  Li¬ 
censee,  within  the  fiscal  year,  shall  be 
disregarded  in  determining  whether  the 
Licensee  meets  the  foregoing  require¬ 
ments  as  of  the  close  of  its  fiscal  year. 

(d)  Minimum  capital. — (1)  General. — 
Every  Licensee  shall  have: 

(1)  Private  Capital  of  at  least  $150,000; 
and 

(ii)  Taking  additional  resources  into 
account,  adequate  to  assure  a  reasonable 
prospect  that  it  will  be  operated  soundly 
and  profitably,  and  managed  actively  and 
prudently  In  accordance  with  the  Act 
and  regulations. 

(2)  Nonprivate  funds  for  section  301 
(d)  Licensees. — (i)  A  section  301(d)  Li¬ 
censee  may  include  nonprivate  funds  (e.g. 
funds  granted  under  Title  VII  of  the 
Economic  Opportunity  Act  of  1964,  as 
amended)  in  its  Private  Capital  for  pur¬ 
poses  of  sections  302(a),  303(c)  and  306 
of  the  Act:  Provided,  however.  That  the 
minimum  capital  of  $150,000  specified  by 
section  302(a)(1)  of  the  Act  may  not 
include  nonprivate  funds,  and  that  for 
leverage  purposes  nonprivate  funds  will 
be  included  In  Private  Capital  only  to  the 
extent  that  private  funds  totaling  at 
least  ten  percent  of  the  nonprivate  funds 
are  also  included.  The  limitation  of  the 
foregoing  proviso  shall  not  apply  to  non¬ 
private  funds  received  by  or  irrevocably 
committed  to  a  section  301(d)  Licensee 
before  July  5, 1973. 

(ii)  For  purposes  of  this  paragraph 
(d)(2),  “nonprivate  funds”  shall  mean 
funds  obtained,  directly  or  indirectly, 
from  another  agency  or  department  of 
the  Federal  Government  or  from  any 
State,  or  subdivision  thereof,  except  as 
limited  by  P.L.  92-512  (commonly  known 


as  the  General  Revenue  Sharing  Act) 
and  regulations  of  the  Treasury  Depart¬ 
ment,  31  CFR  Part  51,  38  FR  9132  (1973). 
As  used  herein,  “State”  shall  mean  the 
several  states,  the  territories  and  pos¬ 
sessions  of  the  United  States,  the  Com¬ 
monwealth  of  Puerto  Rico  and  the  Dis¬ 
trict  of  Columbia. 

(e)  Borrowed  funds. — Shareholders 
owning  ten  or  more  percent  of  any  class 
of  Licensee’s  stock  may  not  use  borrowed 
funds  in  purchasing  said  stock,  unless  the 
net  worth  of  such  shareholders  is  at 
least  twice  the  amount  borrowed. 

License 

§  107.102  License  application. 

The  license  application  shall  be  sub¬ 
mitted  on  SBA  Form  415  in  accordance 
with  accompanying  instructions.  A  li¬ 
censee  fee  of  $500  shall  be  paid  to  SBA. 

§  107.103  Public  notice. 

SBA  shall  publish  notice  of  the  license 
application  in  the  Federal  Register.  It 
shall  include  such  appropriate  informa¬ 
tion  as  the  name  and  location  of  the 
proposed  Licensee,  its  areas  of  operation, 
the  names  and  addresses  of  its  officers, 
directors,  and  owners  of  ten  or  more  per¬ 
cent  of  its  voting  stock;  and  shall  pro¬ 
vide  an  opportunity  for  the  submission  of 
written  comments.  The  proposed  Li¬ 
censee  shall  publish  a  similar  notice  in  a 
newspaper  of  general  circulation  in  the 
city  or  proposed  areas  of  operation,  and 
a  certified  copy  shall  be  furnished  to 
SBA  within  ten  days. 

§  107.104  Transferability  of  license. 

A  license  shall  not  be  transferred  in 
any  manner  without  SBA’s  prior  written 
approval. 

§  107.105  Surrender  of  license. 

A  Licensee  shall  not  surrender  its  li¬ 
cense  without  SBA’s  prior  written  ap¬ 
proval.  Request  for  approval  shall  be  ac¬ 
companied  by  an  offer  of  immediate 
payment  of  all  moneys  owing  to  SBA,  or 
by  a  plan  satisfactory  to  SBA  for  the 
orderly  liquidation  thereof.  Upon  re¬ 
ceipt  of  Licensee’s  request,  SBA  may  re¬ 
move  Licensee’s  name  from  published 
lists  of  Licensees,  and  conduct  an  ex¬ 
amination  of  its  affairs. 

Borrowing  by  Licensee 
§  107.201  Funds  to  licensee. 

(a)  Application  procedure. — (1)  Li¬ 
censees  other  than  section  301(d)  li¬ 
censees. — A  Licensee  (other  than  a  sec¬ 
tion  301(d)  Licensee)  may  apply  for 
Leverage  pursuant  to  Section  303(b)  of 
the  Act  on  SBA  Form  416  (for  purchase) 
or  SBA  Form  1022  (for  guaranty),  in  ac¬ 
cordance  with  accompanying  instruc¬ 
tions. 

(2)  Section  301(d)  Licensees. — A  sec¬ 
tion  301(d)  Licensee  may  apply  for  Le¬ 
verage  pursuant  to  section  303(c)  of  the 
Act  *  on  SBA  Form  1022 A  (for  purchase 


‘Section  303(c)  of  the  Act  authorizes  SBA 
to  purchase  nonvoting  preferred  securities, 
and  to  purchase  or  guarantee  debentures  is¬ 
sued  by  section  301(d)  Licensees,  which  may 
be  subordinated  in  accordance  with  section 
303(b)  of  the  Act. 
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of  preferred  securities  and  debentures), 
on  SBA  Form  1022B  (for  exchange  of 
debentures  for  preferred  securities),  or 
on  SBA  Form  1022  (for  guaranty  of  de¬ 
bentures)  in  accordance  with  accom¬ 
panying  Instructions.  Before  providing 
Leverage  in  excess  of  one  hundred  per¬ 
cent  of  Private  Capital,  SBA  may  require 
the  section  301(d)  Licensee  to  demon¬ 
strate  the  need  therefore  to  SBA’s 
satisfaction. 

(b)  SBA  Guaranty. — (1)  SBA  may  in 
its  discretion  agree  to  guarantee  a  Li¬ 
censee’s  debentures  unconditionally,  ir¬ 
respective  of  the  validity,  regularity  or 
enforceability  of  such  debentures  or  any 
other  circumstances  which  might  con¬ 
stitute  a  legal  or  equitable  discharge  or 
defense  of  a  guarantor  and,  pursuant  to 
its  guaranty,  to  make  timely  payments 
of  principal  and  interest,  irrespective  of 
any  default  by  the  issuing  Liceiysee  or 
acceleration  of  the  maturity  thereof  by 
SBA. 

(2)  Persons  interested  in  providing 
funds  to  Licensees  under  such  guaranty 
may  notify  SBA  by  letter,  certifying 
whether  such  lender  has  direct  or  indi¬ 
rect  beneficial  interest  of  ten  or  more 
percent  of  the  actual  or  potential  voting 
rights  in  any  Licensee,  or  in  any  person 
directly  or  indirectly  controlling,  con¬ 
trolled  by  or  under  common  control  with, 
any  Licensee.  Such  certification  will  not 
be  required  from  lenders  whose  borrowers 
will  be  selected  or  approved  by  SBA  or  its 
agents.  SBA  will  endeavor  to  match  such 
offers  with  applications  pursuant  to 
paragraph  (a)  of  this  section  but  can¬ 
not  assure  that  such  offers  will  be  ac¬ 
cepted.  SBA  in  its  discretion  may  also  ar¬ 
range  for  public  or  private  financings 
under  its  guaranty  authority. 

(3)  No  SBA  guaranty  shall  be  ex¬ 
tended  to  a  lender: 

(i)  Having  a  direct  or  indirect  benefi¬ 
cial  interest  of  ten  or  more  percent  of 
the  actual  or  potential  voting  rights  in 
the  Licensee  to  be  guaranteed,  or  in  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  such  Licensee ;  or 

(ii)  Having  such  interest  involving 
another  Licensee  which  has  received  or 
is  about  to  receive  pursuant  to  any 
understanding,  agreement  cross-dealing, 
reciprocal  or  circular  arrangement  any 
direct  or  indirect  financing  (or  a  com¬ 
mitment  for  financing)  from  another 
lender  with  SBA’s  guaranty.  SBA  may 
void  any  guaranty  obtained  in  violation 
of  this  paragraph  (b)(3),  but  the  fore¬ 
going  shall  not  apply  to  lenders  whose 
borrowers  are  selected  or  approved  by 
SBA  or  its  agents. 

§  107.202  leverage  in  excess  of  two 
hundred  percent. 

(a)  In  order  to  qualify  for  Leverage 
exceeding  two  hundred  percent  of  Pri¬ 
vate  Capital,  at  least  sixty-five  percent 
of  the  Licensee’s  total  funds  available 
for  Investment  must  be  Invested  (or 
committed)  in  venture  capital  Financing 
of  Small  Concerns:  Provided,  however. 
That  section  301(d)  Licensees  shall  have 
thirty  percent  so  Invested. 


(b)  "Venture  Capital  Financing”  shall 
mean: 

(1)  Common  and  preferred  stock  and 
equity  securities  as  defined  in  $  107.302 
(b)  with  no  repurchase  requirement  for 
five  years,  except  as  may  be  specifically 
approved  by  SBA  under  §  107.901  for 
purposes  of  relinquishing  Control  over 
a  Small  Concern. 

(2)  Any  right  to  purchase  such  stock 
or  equity  securities. 

(3)  Debentures  on  loans  (whether  or 
not  convertible  or  having  stock  purchase 
rights)  which  are  subordinated  (together 
with  security  interests  against  the  assets 
of  the  Small  Concern)  by  their  terms  to 
all  borrowings  of  the  Small  Concern,  and 
having  no  part  amortized  during  the  first 
three  years. 

(c)  The  term  “total  funds  available 
for  investment”  shall  mean  ninety  per¬ 
cent  of  the  sum  of  total  short-term 
assets  and  total  loans  and  investments 
of  a  Licensee  to  be  set  forth  (in  accord¬ 
ance  with  the  Instructions  for  Prepara¬ 
tion  of  the  Financial  Report,  SBA  Form 
468)  as  Items  8  and  15,  respectively,  on 
page  1  of  such  Financial  Report,  suo- 
mitted  by  such  Licensee.  Venture  capital 
investments  shall  be  valued  on  the  same 
basis  as  Licensee’s  assets  comprising  its 
“total  funds  available  for  investment.” 
Any  financing  carried  as  “Assets  Ac¬ 
quired  in  Liquidation  of  Loans  and  Debt 
Securities”  (Item  13)  or  “Amounts  Due 
from  Debtors  on  Sale  of  Assets  Acquired 
in  Liquidation  of  Loans  and  Debt  Secu¬ 
rities”  (Item  14)  which  originally  quali¬ 
fied  as  venture  capital  shall  retain  the 
venture  capital  qualification. 

(d)  The  ratio  prescribed  by  paragraph 
(a)  of  this  section  shall  be  maintained 
as  of  the  end  of  each  fiscal  year:  Pro¬ 
vided,  however.  That,  subject  to  SBA  ap¬ 
proval,  a  Licensee  may  temporarily 
maintain  a  lesser  ratio.  Approval  may  be 
granted  in  appropriate  cases,  such  as 
prepayment  of  venture  capital  invest¬ 
ments,  raising  of  additional  Private  Capi¬ 
tal,  and  Leverage  recently  provided. 

§  107.203  SBA  purchase,  sale,  or  guar¬ 
anty  of  securities  evidencing  lever¬ 
age;  events  of  default. 

(a)  SBA  may,  upon  such  conditions 
and  for  such  consideration  as  it  deems 
reasonable,  sell,  assign,  transfer,  or 
otherwise  dispose  of  any  preferred  secu¬ 
rity,  debenture,  or  other  security  held  in 
connection  with  Leverage.  In  such  event 
and  upon  notice  thereof  by  SBA,  Licensee 
will  make  all  payments  of  principal  and 
of  dividends  or  interest  as  shall  be  di¬ 
rected  by  SBA.  Licensee  shall  hold  SBA 
harmless  from  all  damage  or  loss  which 
SBA  may  sustain  by  reason  of  such  dis¬ 
posal,  limited,  however,  to  the  extent  of 
Licensee’s  liability  under  such  security, 
plus  court  costs  and  reasonable  attor¬ 
ney’s  fees  incurred  by  SBA. 

(b)  A  Licensee  issuing  debentures  pur¬ 
suant  to  section  303(b)  of  the  Act  after 
the  effective  date  of  this  regulation,' 


•  §  107303(b)  became  effective  a e  Amend¬ 
ment  B  to  Revision  4  on  May  2,  1972  (37  FR 
8866). 


shall  be  deemed  to  have  agreed  to  the 
following  terms  and  conditions,  as  in 
effect  at  the  time  of  such  issuance  and  as 
if  fully  set  forth  in  such  debentures: 

(1)  Upon  written  notice  by  SBA,  the 
entire  indebtedness  of  the  Licensee  is¬ 
sued  to,  held  or  guaranteed  by  SBA  may 
be  declared  immediately  due  and  payable 
to  SBA  upon  the  happening  of  any  one 
or  more  of  the  following  events: 

(1)  Default  in  the  payment  of  the  prin¬ 
cipal  or  interest  under  any  debenture, 
note  or  obligation  of  the  Licensee,  issued 
to,  held  or  guarateed  by  SBA ; 

(ii)  Nonperformance  or  violation  by 
the  Licensee,  as  determined  by  SBA,  or 
any  one  or  more  of  the  terms  and  condi¬ 
tions  of  any  loan  or  obligation  of  the 
Licensee,  issued  to,  held  or  guaranteed 
by  SBA,  or  of  any  agreement  with  or  con¬ 
ditions  imposed  by  SBA; 

(iii)  Failure  of  the  Licensee,  as  deter¬ 
mined  by  SBA,  to  comply  with  any  one 
or  more  of  the  provisions  of  the  Act  or 
regulations  promulgated  thereunder,  as 
they  may  be  amended  from  time  to  time; 

(iv)  Failure  of  the  Licensee  to  notify 
SBA  within  twenty  days  from  the  date  of 
an  event  of  default  or  nonperformance 
by  the  Licensee  under  any  debenture, 
note  or  indebtedness  of  the  Licensee  is¬ 
sued  to  or  held  by  anyone  other  than 
SBA. 

(2)  The  entire  indebtedness  of  the  Li¬ 
censee  issued  to,  held  or  guaranteed  by 
SBA  shall  immediately  become  due  and 
payable  to  SBA  without  notice,  presenta¬ 
tion  or  demand,  whenever: 

(i)  Licensee  is  insolvent;  or 

(ii)  Not  having  sufficient  property  to 
pay  all  of  its  debts.  Licensee  makes  a  vol¬ 
untary  assignment  thereof;  or 

(iii)  Licensee  commits  an  act  of  bank¬ 
ruptcy  as  defined  in  11  U.S.C.  Section 
21;  or 

(iv)  A  petition  is  filed  in  commence¬ 
ment  of  any  bankruptcy  or  reorganiza¬ 
tion  proceeding,  receivership,  dissolution 
or  other  similar  creditors’  rights  proceed¬ 
ing,  by  or  against  the  Licensee,  which¬ 
ever  event  shall  first  occur. 

(3)  Except  with  the  prior  written  con¬ 
sent  of  SBA,  Licensee  will  not: 

(i)  Repurchase  or  retire  any  of  its 
capital  stock;  or 

(ii)  Make  any  distribution  to  its  share¬ 
holders  other  than  dividends  out  of  re¬ 
tained  earnings;  or 

(iii)  Increase  the  salaries  or  other 
compensation  of  any  officer,  director,  or 
employee  beyond  the  amounts  approved 
by  SBA.  In  applying  this  provision,  com¬ 
pensation  to  an  officer,  director  or  em¬ 
ployee  of  a  wholly  owned  corporation 
shall  be  deemed  paid  by  Licensee. 

(4)  Except  with  the  prior  written  con¬ 
sent  of  SBA,  Licensee  will  not  employ 
or  tender  any  officer  of  employment  to, 
or  retain  for  professional  services,  for  a 
period  of  two  years  after  the  date  of  the 
latest  debenture  Issued  by  Licensee  pur¬ 
suant  to  section  303(b)  of  the  Act,  any 
person  who  on  or  within  one  year  prior 
to  said  date : 

(i)  Shall  have  served  as  an  officer,  at¬ 
torney,  agent,  or  employee  of  SBA;  and 

(ii)  As  such,  shall  have  occupied  a 
position  or  engaged  In  activities  which 
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SBA  shall  have  determined  Involved  dis¬ 
cretion  with  respect  to  the  granting  of 
Assistance  under  the  Act. 

(5)  Any  failure  on  the  part  of  SBA 
at  any  time  require  the  performance  by 
Licensee  of  any  one  or  more  of  the 
terms  or  provisions  of  any  debt  instru¬ 
ment  of  Licensee  issued  to,  held,  or 
guaranteed  by  SBA  shall  in  no  way  affect 
SBA’s  right  thereafter  to  enforce  the 
same,  nor  shall  the  waiver  by  SBA  of  any 
term  or  provision  of  any  debt  instrument 
of  Licensee  issued  to,  held,  or  guar¬ 
anteed  by  SBA  be  taken  or  held  to  be 
a  waiver  of  any  succeeding  breach  of 
any  such  term  or  provision. 

(6)  If  the  Licensee  fails  to  maintain 
either  the  capital  requirement  or  the 
investment  ratio  requirement  under  sec¬ 
tion  303(b)  (2)  of  the  Act,  and  the  reg¬ 
ulations  promulgated  thereunder  from 
time  to  time,  then  the  aggregate  amount 
of  the  outstanding  indebtedness  evi¬ 
denced  by  any  debt  instruments  issued 
to,  held,  or  guaranteed  by  SBA  which 
exceeds  the  maximum  amount  permitted 
under  section  303(b)(1)  shall,  upon 
written  notice  by  SBA,  be  immediately 
due  and  payable  to  SBA.  In  the  event 
of  such  acceleration  of  payment,  SBA 
in  its  sole  discretion  shall  determine 
which  debenture  instrument  or  instru¬ 
ments,  or  parts  thereof,  shall  be  subject 
thereto. 

(7)  The  debentures  hereafter  Issued 
by  a  Licensee  pursuant  to  section  303(b) 
of  the  Act,  and  SBA’s  claims  relating 
thereto,  shall  be  subordinate  to  all  other 
debts  of  the  Licensee,  but  shall  have  pri¬ 
ority  over  all  classes  of  stock  of  the 
Licensee  upon  any  dissolution,  winding- 
up,  liquidation  or  reorganization  of  the 
Licensee,  unless  such  debentures  provide 
otherwise. 

(c)  Paragraph  (b)  of  this  section  shall 
be  applicable  to  section  301(d)  Licensees 
obtaining  Leverage  pursuant  to  section 
303(c)  of  the  Act:  Provided,  however. 
That  the  capital  and  Investment  ratio 
requirements  referred  to  in  paragraph 
(b)  (6)  of  this  section  shall  be  those  pre¬ 
scribed  by  section  303(c)  of  the  Act  and 
§  107.202(a)  thereunder. 

(d)  In  addition  to  the  events  of  de¬ 
fault  set  forth  in  paragraph  (b)  (6) ,  cap¬ 
ital  impairment  occurring  after  [the 
effective  date  of  Revision  5],  shall  also 
constitute  an  event  of  default  if  Licensee 
fails  to  give  SBA  prompt  written  notice 
as  soon  as  it  knows  or  should  reasonably 
have  known  thereof,  and  if  thereafter 
Licensee  fails  to  cure  the  impairment 
within  ninety  days.  In  such  event,  SBA 
may,  in  its  discretion,  by  written  notice 
declare  the  entire  indebtedness  of  the 
Licensee,  issued  to,  held  or  guaranteed 
by  SBA,  immediately  due  and  payable. 
Capital  impairment  shall  be  presumed 
when  the  retained  earnings  deficit  of  a 
section  301(d)  Licensee  exceeds  one 
hundred  percent,  or  that  of  any  other 
Licensee  exceeds  fifty  percent  of  Private 
Capital.  Treasury  stock  shall  not  be  con¬ 
sidered  as  part  of  such  Private  Capital. 
The  presumption  of  impairment  may  be 
rebutted  by  evidence  satisfactory  to  SBA. 


§  107.204  Collection  or  compromise  of 
SBA  claims. 

SBA  may,  upon  such  conditions  and 
for  such  consideration  as  it  deems  rea¬ 
sonable,  collect  or  compromise  all  claims 
relating  to  preferred  securities  or  obliga¬ 
tions  held  or  guaranteed  by  SBA,  and  all 
legal  or  equitable  rights  accruing  to  it. 

§  107.205  Leverage  for  section  301(d) 
Licensees. 

(a)  Charter  requirements. — SBA  may, 
subject  to  the  conditions  prescribed  in 
this  paragraph,  provide  Leverage  to  a 
section  301(d)  Licensee  pursuant  to  ap¬ 
plication  filed  under  §  107.201(a)  (2) .  The 
following  matters  shall  be  appropriately 
provided  for  in  the  charter: 

(1)  Investment  policy. — Statement  of 
investment  policy  in  conformity  with 
section  301(d)  of  the  Act.  A  section  301 
(d)  Licensee  licensed  before  July  5,  1973, 
shall  comply  with  this  requirement  no 
later  than  ninety  days  from  such  date. 

(2)  SBA’s  rights. — (i)  Payment  of 
dividends  to  SBA. — Subject  to  the  sound 
discretion  of  the  board  of  directors,  SBA 
shall  be  paid  from  retained  earnings  an 
annual  three  percent  dividend  on  the  par 
value  of  its  preferred  securities.  Such 
dividends  shall  be  payable  before  any 
amount  shall  be  set  aside  or  paid  to  any 
other  class  of  stock,  and  shall  be  pre¬ 
ferred  and  cumulative  so  that,  in  the 
event  that  SBA  has  received  less  than 
three  percent  in  any  fiscal  year,  such 
dividends  shall  be  payable  on  a  preferred 
basis  from  subsequent  retained  earnings 
without  interest  thereon.  Before  a  decla¬ 
ration  of  dividends  or  any  other  kind  of 
distribution  (other  than  to  SBA) ,  SBA  in 
its  discretion  may  also  require  the  pre¬ 
ferred  payment  of  the  difference  (irre¬ 
spective  of  retained  earnings)  between 
dividends  paid  on  its  preferred  securities, 
and  cumulative  dividends  payable  at  a 
rate  equal  to  the  interest  rate  deter¬ 
mined  at  the  time  of  SBA’s  purchase  of 
such  preferred  securities  pursuant  to  sec¬ 
tion  303(b)  of  the  Act  for  debentures 
with  a  term  of  fifteen  years,  without  In¬ 
terest  on  such  difference,  such  rate  to  be 
inscribed  on  the  certificates  offered  to 
SBA. 

(ii)  Redemption  rights. — A  section  301 
(d)  Licensee  shall  be  entitled  at  its  op¬ 
tion  to  redeem  in  whole  or  in  part  pre¬ 
ferred  securities  purchased  by  SBA  on 
any  dividend  rate  (after  giving  at  least 
thirty  days  written  notice),  by  paying 
SBA  the  par  value  of  such  securities,  but 
not  less  than  $50,000  par  value  in  any 
one  transaction,  and  giving  SBA  an 
undertaking  to  pay  the  additional 
amounts  pursuant  to  paragraph  (a)  (2) 

(i)  of  this  section. 

(iii)  Redemption,  liquidation,  or  dis¬ 
tribution  of  assets. — Before  any  redemp¬ 
tion  of  stock  not  purchased  by  SBA,  or 
liquidation  in  whole  or  in  part,  or  any 
distribution  of  assets  to  other  stock¬ 
holders,  SBA  shall  be  paid  any  amounts 
due  pursuant  to  paragraphs  (a)  (2)  (i) 
and  (iv)  of  this  section,  and  the  par 
value  of  its  preferred  stock:  Provided, 
however.  That  such  par  value  need  not 


be  paid  SBA  before  the  distribution  of 
ordinary  dividends  from  retained  earn¬ 
ings. 

(iv)  Interest  subsidy  before  divi¬ 
dends. — Debentures  of  a  section  301(d) 
Licensee  shall  be  entitled  to  a  reduced 
interest  rate  according  to  section  317  of 
the  Act.  Such  debentures  shall  specify 
the  interest  rates  prescribed  by  sections 
317  and  303(b)  of  the  Act,  together  with 
the  dates  between  which  each  applies. 
The  interest  rate  as  reduced  by  section 
317  of  the  Act  applies  only  to  debentures 
purchased  by  SBA  and  not  to  debentures 
guaranteed  under  section  303(c)  of  the 
Act.  A  Licensee  which  has  received  the 
benefit  of  the  rate  computed  pursuant  to 
section  317  shall  not  pay  dividends  or 
make  any  distribution  to  stockholders 
other  than  SBA,  unless  it  has  first  paid 
SBA  the  difference  between  the  two  rates 
for  the  relevant  period,  without  interest 
on  such  difference.  With  respect  to  pay¬ 
ment  of  interest,  SBA  shall  have  the  same 
priority  as  applies  to  debentures  pur¬ 
chased  or  guaranteed  under  section  303 
(b)  of  the  Act. 

(3)  Prior  SBA  approval  required  to 
amend  charter. — The  charter  shall  not 
be  amended  without  SBA’s  prior  writ¬ 
ten  approval. 

(i)  SBA  approval  required  to  increase 
salaries. — Without  prior  written  SBA  ap¬ 
proval,  a  Debtor  section  301(d)  Licensee 
may  not  Increase  the  salaries  or  other 
compensation  of  any  officer,  director,  or 
employee  beyond  amounts  previously 
approved  by  SBA. 

(ii)  Exchange  of  outstanding  deben¬ 
tures  for  preferred  stock. — A  section  301 
(d)  Licensee  meeting  the  requirements  of 
paragraph  (iii)  of  this  section  may,  in 
SBA’s  discretion,  retire  debentures  out¬ 
standing  pursuant  to  section  303(b)  of 
the  Act  simultaneously  with  the  Issuance 
to  SBA  of  preferred  securities,  in  order 
to  remain  within  the  Leverage  limits  of 
section  303(c)  (2)  (iii)  of  the  Act,  but 
not  otherwise. 

(iii)  Preferred  securities  other  than 
stock. — A  section  301(d)  Licensee  may 
issue  to  SBA  preferred  securities  other 
than  stock  only  if  applicable  law  pre¬ 
cludes  the  issuance  of  preferred  stock. 

(iv)  State  law. — SBA  does  not  intend 
that  provisions  of  this  section  not  man¬ 
dated  by  the  Act  shall  supersede  existing 
State  law.  Whenever  a  party  claims  that 
a  conflict  exists,  it  shall  submit  an  opin¬ 
ion  of  independent  counsel,  citing  au¬ 
thorities,  for  SBA’s  resolution  of  the  is¬ 
sues  involved. 

Financing  of  Small  Concerns  (Equity 

Capital  Financing:  Long-Term  Loans: 

Guaranties:  and  Commitments) 

§  107.301  General. 

(a)  Minimum  period  of  financing. — ■ 
Except  as  otherwise  provided  for  in  these 
regulations,  Financings  of  Disadvan¬ 
taged  Concerns  may  be  made  for  a  mini¬ 
mum  period  of  thirty  months,  the  ag¬ 
gregate  of  such  Financings  for  less  than 
five  years  not  to  exceed  fifty  percent  of 
the  Licensee’s  Portfolio  at  the  end  of  any 
fiscal  year,  determined  without  regard 
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to  prepayments  (or  similar  events  beyond 
the  Licensee's  control)  which  occur  dur¬ 
ing  that  fiscal  year,*  but  all  other  Financ¬ 
ings  shall  be  for  a  minimum  period  of 
five  years.  Voluntary  prepayment  with¬ 
out  penalty  shall  be  permitted,  unless 
SBA’s  prior  written  approval  is  obtained. 

(b)  Maximum  amortization. — Amor¬ 
tization  during  the  first  five  years  (or 
during  the  first  thirty  months  of  an  au¬ 
thorized  Financing  for  at  least  thirty 
months)  shall  not  be  required  at  a  rate 
exceeding  an  accumulated  average  based 
on  the  straight-line  method  of  amortiza¬ 
tion.’ 

(c)  Maximum  annual  cost  of  money. — 
Subject  to  lower  rates  prescribed  by  local 
law,  the  maximum  annual  cost  for  Fi¬ 
nancing  shall  not  exceed  fifteen  percent 
of  the  average  amount  outstanding.  Cost 
shall  include  all  interest,  discount  and 
all  fees,  commissions  and  similar  charges 
imposed,  directly  or  indirectly,  by  the 
Licensee  on  the  Small  Concern;  only 
charges  for  Advisory  or  Management 
Services  pursuant  to  §§  107.601  and 
107.602  and  charges  pursuant  to 
§  107.1004(c)  shall  not  be  included. 

(d)  Overline  limitation.  —  Without 
written  SBA  approval,  the  aggregate 
amount  of  funds  disbursed  for  securities 
acquired  (exclusive  of  write-down) ,  and 
of  commitments  and  guarantees  issued 
for  a  Small  Concern  (including  affiliated 
concerns  as  defined  in  $  121.3-2 (a)  of 
this  chapter)  shall  not  exceed  twenty 
percent  of  Licensee’s  Private  Capital: 
Provided,  however.  That  for  section  301 
(d)  Licensees  the  limitation  shall  be 
thirty  percent. 

(e)  Size  status  and  nondiscrimina¬ 
tion. — No  assistance  shall  be  provided 
unless: 

(1)  The  Licensee  and  the  Small  Con¬ 
cern  have  executed  SBA  Form  480,  Size 
Status  Declaration,  including  Licensee’s 
determination  that  applicable  size  stand¬ 
ards  have  been  met,  or  SBA  has  deter¬ 
mined  at  the  request  of  the  Licensee  or 
such  concern  that  the  latter  is  a  Small 
Concern;  and 

(2)  The  Small  Concern  has  certified 
on  SBA  Form  652-D  that  it  will  not  ille¬ 
gally  discriminate  in  its  operations,  em¬ 
ployment  practices  or  facilities,  as  set 
forth  in  Part  113  of  this  chapter.  Such 
forms  shall  be  kept  available  for  SBA’s 
examination:  Provided,  however.  That 
the  foregoing  shall  not  apply  when  the 
Licensee  acquires  the  securities  from  an 
underwriter  in  a  public  offering  pursuant 
to  §  107.504(b)  (3),  in  which  event  the 
Licensee  shall  keep  the  prospectus  show¬ 
ing  the  small  size  status  of  the  issuer,  if 
available,  as  part  of  its  records  for 
SBA’s  examination. 

Equity  Capital 
§  107.302  Equity  capital. 

(a)  “Equity  Capital”  means  funds  sup¬ 
plied  to  a  Small  Concern  as  considera¬ 
tion  for  equity  securities:  Provided,  how- 


*  For  other  Short-term  financing  and 
amortization,  see  §  107.604(b)  (1)  and  (2). 

*  Ibid. 


ever,  That  a  Licensee  shall  not  become 
a  general  partner  in  any  partnership,  or 
otherwise  become  Jointly  or  severally 
liable  for  the  general  obligations  of  an 
unincorporated  Portfolio  Concern,  ex¬ 
cept  guaranties  pursuant  to  §  107.501. 

(b)  “Equity  Securities”  means: 

(1)  Stock  of  any  class,  or  any  rights 
to  purchase  such  stock  in  a  Small  Con¬ 
cern  or  its  affiliate (s),  as  defined  in 
I  121.3-2  of  this  chapter; 

(2)  Limited  partnership  interests, 
shares  in  a  syndicate,  business  trust, 
joint  stock  company  or  association, 
mutual  corporation,  cooperative  or  other 
joint  venture; 

(3)  Debt  instruments  which  provide 
either  or  both  of  the  following : 

(i)  A  right  to  convert  all  or  any  por¬ 
tion  of  the  debt  into  securities  listed  in 
paragraphs  (b)(1)  and  (2)  of  this  sec¬ 
tion,  or 

(ii)  A  fight  to  acquire  the  securities 
listed  in  paragraphs  (b)(1)  and  (2)  of 
this  section. 

§  107.303  Slock  options  and  conversion 
rights. 

The  total  cost  of  all  shares  of  stock 
which  may  be  acquired  by  a  Licensee 
and  a  creditor  guaranteed  by  it,  through 
the  exercise  of  options  or  conversion 
rights,  may  exceed  the  amount  of  funds 
supplied  to  the  Small  Concern,  if  agreed 
to  by  such  concern.  Subject  thereto,  a 
Licensee  issuing  a  commitment  pursuant 
to  §  107.503,  or  guaranty  pursuant  to 
§  107.501,  may  also  acquire  options  to 
purchase  stock  at  cost  agreed  to  by  the 
Small  Concern.  Such  options  or  con¬ 
version  rights  shall  expire  ten  years  from 
the  date  of  such  Financing,  guaranty  or 
commitment. 

§  107.304  Kr financing :  First  refusal  on 

new  indebtedness. 

Whenever  a  Licensee  provides  Equity 
Capital  to  a  Small  Concern,  it  may  re¬ 
quire  it  to: 

(a)  Ftefinance  its  outstanding  indebted¬ 
ness  so  that  the  Licensee  is  the  only 
holder  of  any  evidence  of  indebtedness 
of  such  concern,  and: 

(b)  Agree  not  to  incur  any  new  in¬ 
debtedness  without  Licensee’s  approval 
and  affording  it  an  opportunity  to  fi¬ 
nance  such  new  indebtedness:  Provided, 
however.  That  the  Licensee  shall  allow 
appropriate  exceptions  for  open  account 
or  other  short-term  credit. 

Long-Term  Loans 

§  107.401  Provisions  applicable  to  long¬ 
term  loans. 

See  section  305  of  the  Act  and  §  107.301. 

Guaranty  and  Commitments 
§  107.501  SBIC  guaranty  of  loans. 

Subject  to  §  107.301(a)  (Minimum 
Period  of  Financing),  a  Licensee  may 
guarantee  to  any  non-associate  creditor 
up  to  ninety  percent  of  the  monetary 
obligation  of  a  Small  Concern:  Pro¬ 
vided,  however.  That: 

(a)  No  such  guaranty  shall  be  Issued 
where  Licensee  would  become  subject  to 


State  regulation  as  an  insurance,  guar¬ 
anty  or  surety  business; 

(b)  No  such  guaranty  may  be  issued 
except  at  the  request  of  the  Small  Con¬ 
cern  or  where  necessary  to  protect 
Licensee’s  existing  Investment; 

(c)  Any  direct  Financing  plus  the 
amount  of  the  guaranties  does  not  exceed 
the  overline  limits  under  S  107.301(d); 

(d)  The  total  financing  cost  to  the 
Small  Concern  may  not  exceed  the  limits 
set  by  §  107.301(c); 

(e)  The  total  guaranties  issued  and 
outstanding  for  all  Small  Concerns  shall 
not  exceed  one  hundred  percent  of 
Private  Capital;  and 

(f)  Licensee  shall  maintain  a  funded 
reserve  of  ten  percent  against  all  such 
guaranties.  For  options  in  connection 
with  guaranties,  see  5  107.303. 

§  107.502  [Reserved) 

§  107.503  Commitments. 

(a)  General. — A  Licensee  is  author¬ 
ized  to  enter  into  a  commitment  to  fur¬ 
nish  Financing  to  a  Small  Concern.  A 
reasonable  commitment  fee  may  be 
charged. 

(b)  Repayment  period  as  to  funds  ad¬ 
vances  pursuant  to  Licensee’s  commit¬ 
ment. — (1)  Where  a  Licensee  enters  into 
a  commitment  to  finance  a  Small  Con¬ 
cern,  disbursement  to  be  made  at  the 
latter’s  request,  it  shall  be  lawful  (not 
withstanding  the  maturity  provisions  of 
§  107.301(a))  to  provide  for  repayment 
as  follows : 

(1)  Funds  advanced  during  the  first 
two  years  of  the  commitment  period 
shall  become  payable  not  less  than  five 
years  after  date  of  the  commitment; 
and 

(ii)  Funds  subsequently  advanced 
shall  become  payable  not  less  than  three 
years  from  the  respective  disbursement 
dates. 

(2)  Amortization  of  each  disbursement 
shall  not  be  required  at  an  annual  aver¬ 
age  rate  in  excess  of  the  principal  amount 
thereof  divided  by  the  number  of  years 
of  the  respective  repayment  period. 

(c)  Options. — For  options  in  connec¬ 
tion  with  commitments,  see  S  107.303. 

§  107.504  Other  permissible  financing. 

(a)  Authorization. — A  Licensee  may 
furnish  Financing  pursuant  to  para¬ 
graph  (b)  of  this  section,  within  the 
overline  limits  of  S  107.301(d),  but  the 
aggregate  of  all  such  Financing  to  any 
one  or  all  Small  Concerns  shall  not  at 
any  time  exceed  twenty  percent  of  the 
Licensee’s  Private  Capital. 

(b)  Investments  permitted. — Notwith¬ 
standing  §§  107.301(a)  and  (b)  and 
107.302,  a  Licensee  may  make  the  follow¬ 
ing  investments  in  Small  Concerns: 

(1)  Short-term  financing. — Financing 
with  a  term  of  less  than  five  years  when 
it  constitutes  a  reasonably  necessary  part 
of  the  overall  sound  Financing  of  a  Small 
Concern  pursuant  to  the  Act,  the  pro¬ 
tection  of  investments,  or  financing  own¬ 
ership  change  pursuant  to  8  107.812. 
Paragraph  (b)(1)  of  this  section  supple¬ 
ments  the  authority  to  make  short-term 
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investments  in  Disadvantaged  Concerns 
under  S  107.301(a). 

(2)  Amortization  rate  of  forty  percent 
per  annum. — Financing  with  a  minimum 
term  of  five  years  amortized  at  a  rate  not 
exceeding  forty  percent  per  annum  of  the 
declining  principal  balance  outstanding, 
except  for  the  final  year  of  the  term. 

(3)  Securities  purchased  from  non¬ 
issuer. — Securities  of  a  Small  Concern 
purchased  from  a  seller  other  than  the 
issuer,  when  such  acquisition  constitutes 
a  reasonably  necessary  part  of  the  over¬ 
all  sound  financing  of  such  concern  pur¬ 
suant  to  the  Act,  and  securities  from 
or  through  an  underwriter  thereof  within 
ninety  days  after  a  public  offering  is 
first  lawfully  made:  Provided,  however, 
That  at  least  half  the  amount  of  such 
offering  must  be  on  behalf  of  the  issuer. 
See  also  §  107.301(e)  regarding  size 
status  and  nondiscrimination  certifica¬ 
tion. 

Management  Services 
§  107.601  Management  services. 

(a)  General. — Management  services 
may  be  advisory  or  may  include  per¬ 
formance  of  any  financial,  management 
or  operating,  activity  of  the  Small  Con¬ 
cern.  An  agreement  to  perform  operating 
services  shall  be  approved  annually  by 
the  principals  of  the  Small  Concern  (in¬ 
cluding,  if  a  corporation,  a  majority  of 
the  shareholders  and  the  Board  of  Di¬ 
rectors)  and  shall  be  subject  to  SBA’s 
prior  annual  written  approval.  A  Licensee 
shall  maintain  a  record  for  examination 
by  SBA  of  the  time  spent  and  charges 
made  for  such  services,  which  shall  not 
exceed  comparable  charges  by  estab¬ 
lished  professional  non-Licensee  consul¬ 
tants. 

(b)  Services  through  contractors. — 
Management  services  may  be  performed 
through  an  associated  or  independent 
consultant  under  contract  with  the  Li¬ 
censee,  whether  or  not  such  consultant 
has  similar  contracts  with  other  Licens¬ 
ees.  Such  contracts  must  receive  SBA’s 
prior  written  approval  before  being  con¬ 
summated. 

(c)  Management  services  subsidiary. — 
A  Licensee  may  organize  a  corporation 
solely  to  provide  management  services. 
All  of  its  stock  shall  be  owned  and  held 
by  such  Licensee,  and  the  Licensee  shall 
be  responsible  for  compliance  by  its  sub¬ 
sidiary  with  the  Act  and  regulations.  The 
remuneration  paid  to  officers,  directors 
and  employees  of  the  subsidiary  of  a 
Debtor  Licensee,  and  any  changes  there¬ 
in,  shall  be  subject  to  SBA  written  ap¬ 
proval.  Reports  submitted  to  SBA  by 
the  Licensee  shall  reflect  consolidated 
figures  for  both  corporations.  The  sub¬ 
sidiary  shall  maintain  adequate  records 
and  make  any  separate  reports  required 
by  SBA  and  it  shall  submit  to  SBA  ex¬ 
amination.  Failure  to  do  so  shall  be 
deemed  non-compliance  by  the  Licensee. 

(d)  Associates. — With  prior  SBA  writ¬ 
ten  approval,  an  Associate  of  a  Licensee, 
or  person  under  such  Associate’s  con¬ 
trol,  their  agent  or  employee  may  di¬ 
rectly  or  indirectly  perform  management 
services  for  a  Small  Concern,  with  com¬ 
pensation,  therefore,  payable  to  or  for 
the  benefit  of  such  person,  whether  or 


not  such  services  are  a  condition  of  the 
Licensee’s  Financing  such  concern. 

Control  or  Licensee 

§  107.701  Changes  in  ownership  or  con. 
trol  of  licensee. 

(a)  General. — Transfer  of  Control 
over  a  Licensee  by  any  means  whatso¬ 
ever  shall  be  subject  to  prior  written  ap¬ 
proval  of  SBA. 

(b)  Prior  approval  requirements. — 
Prior  written  approval  of  SBA  shall  be 
acquired  in  case  of : 

(1) A  proposed  transfer  of  ten  or  more 
percent  of  any  class  of  Licensee’s  stock; 
or 

(2)  A  proposed  transfer  which  would 
result  in  the  beneficial  ownership  by  any 
Person,  or  group  of  Persons  acting  in 
concert,  of  ten  or  more  percent  of  any 
class  of  its  stock;  or 

(3)  Any  proposed  transfer  which  re¬ 
sults  in  a  change  in  Control  over  a 
Licensee. 

(c)  Acts  prohibited. — Without  prior 
written  approval  of  SBA,  no  such  trans¬ 
action  shall  be  consummated  and  no  of¬ 
ficer,  director,  employee  or  other  Per¬ 
son  acting  on  the  Licensee’s  behalf  shall : 

(1)  Register  on  its  books  any  transfer 
of  shares  to  the  proposed  new  owner  (or 
owners) ;  or 

(2)  Permit  the  proposed  new  owner  (or 
owners)  to  exercise  voting  rights  with 
respect  to  said  shares  or  participate  in 
any  manner  in  the  conduct  of  Licensee’s 
affairs. 

(d)  Terms  used. — (1)  “Transfer,” 
“stock  transfer,”  or  “transfer  of  shares” 
refers  to  the  aggregate  amount  of  shares 
which  any  Person  or  group  of  Persons 
acting  in  concert  transfers  or  undertakes 
to  transfer  during  any  six  month  period. 

(2)  “Exercise  of  voting  rights”  with 
respect  to  shares  of  Licensee’s  capital 
stock  shall  include  directly  or  indirectly 
procuring  or  voting  any  proxy,  consent 
or  authorization  as  to  such  voting  rights 
at  any  shareholders’  meeting. 

(3)  “Participation  in  the  conduct  of 
Licensee’s  affairs”  shall  include  access 
to,  custody  of,  or  control  over  Licensee’s 
corporate  books,  records,  funds,  or  other 
assets:  participation  directly  or  indirectly 
in  any  disposition  thereof;  or  serving 
as  an  officer,  director,  employee  or  agent 
of  such  Licensee. 

(e)  Transferors’  liability. — SBA  may 
in  its  discretion,  as  a  condition  of  a  Li¬ 
censee’s  Leverage,  require  the  controlling 
shareholder(s)  to  assume  in  writing  per¬ 
sonal  liability  for  such  Licensee's  Lev¬ 
erage,  effective  only  in  the  event  of  their 
direct  or  indirect  participation  in  any 
violation  of  the  requirements  of  this 
section,  and  terminable  if  SBA  subse¬ 
quently  approves  the  transfer  of  Control 
and  so  notifies  the  transferor(s)  in  writ¬ 
ing. 

(f )  Application  for  approval. — Written 
application  for  prior  SBA  approval  shall 
be  promptly  made  by  the  Licensee  and 
by  other  parties  in  interest,  accompanied 
by  a  processing  fee  of  $100  for  each  of¬ 
ficer,  director,  owner  of  ten  or  more  per¬ 
cent  of  Licensee’s  stock,  or  other  party 
involved  in  a  proposed  change  of  Con¬ 
trol:  Provided,  however,  That  the  proc- 
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essing  fee  shall  not  exceed  $400  for  any 
one  transaction. 

(g)  Public  notice. — SBA  shall  publish 
notice  in  the  Federal  Register  concern¬ 
ing  the  application  for  approval  of  a 
proposed  transfer  of  Control,  including 
such  appropriate  information  as  the 
name  and  location  of  the  Licensee  and 
of  the  proposed  transferees  who  will  own 
ten  or  more  percent  of  any  class  of  its 
stock.  The  notice  shall  provide  an  op¬ 
portunity  to  submit  written  comments. 
A  similar  notice  shall  also  be  published 
in  a  newspaper  of  general  circulation  in 
the  city  or  locality  where  the  Licensee  is 
or  will  be  located  (or  conduct  opera¬ 
tions)  ,  and  a  certified  copy  shall  be  fur¬ 
nished  to  SBA  within  ten  days. 

(h)  Standards  governing'  SBA  ap¬ 
proval. — (1)  SBA  may,  as  a  condition  of 
approving  a  proposed  transfer  of  Con¬ 
trol,  require  an  increase  in  Licensee’s 
Private  Capital. 

(2)  SBA  may  condition  its  approval 
on  the  assumption  in  writing  by  the  new 
owners  of  contractual  liability  pursuant 
to  paragraph  (e)  of  this  section,  and  on 
such  other  requirements  as  SBA  deems 
necessary. 

(3)  SBA  approval  shall  be  contingent 
upon  full  disclosure  of  the  real  parties 
in  interest,  the  source  of  funds  used,  and 
data  requested  by  SBA. 

(i)  Reporting  transactions  involving 
possible  transfer  of  control. — The  Li¬ 
censee  shall,  upon  obtaining  knowledge 
thereof,  promptly  report  to  SBA  the  facts 
pertaining  to  any  transaction  or  event 
which  affords  reasonable  grounds  for 
belief  that  a  transfer  of  Control  over 
such  Licensee  is  likely  to  occur.  If  there 
is  any  doubt  as  to  whether  a  particular 
transaction  or  event  will  result  in  a 
change  of  Control,  such  doubt  shall  be 
resolved  in  favor  of  reporting  the  facts  to 
SBA. 

§  107.702  Common  control. 

Without  prior  written  SBA  approval, 
a  Licensee  shall  not  have  an  officer,  di¬ 
rector,  manager,  or  stockholder  owning 
or  controlling  directly  or  indirectly  ten 
or  more  percent  of  its  stock  who  at  the 
same  time  is : 

(a)  An  officer,  director,  manager  or 
such  stockholder  of  another  Licensee;  or 

(b)  An  officer  or  director  of  any  Per¬ 
son  which  directly  or  indirectly  controls, 
or  is  controlled  by,  or  is  under  common 
Control  with,  another  Licensee:  Pro¬ 
vided,  however,  That  officerships  or  di¬ 
rectorships  in,  and  management,  owner¬ 
ship  or  Control  of  stock  of,  a  section 
301(d)  Licensee  shall  be  excepted  from 
the  foregoing  provisions. 

§  107.703  Pledge  of  Licensee’s  shares. 

Whenever  ten  or  more  percent  of  a 
Licensee’s  stock  is  pledged  by  any  Person 
(or  group  of  Persons  acting  in  concert) 
as  collateral  for  Indebtedness,  and  such 
pledge  does  not  involve  any  transfer  for 
which  prior  approval  is  required  under 
S  107.701,  written  notice  of  the  terms  of 
such  transaction  shall  be  furnished  to 
SBA  by  the  pledgor  within  thirty  calen¬ 
dar  days  from  the  date  of  the  pledge. 
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Lawful  Operations 

§  107.801  Amendments  to  act  and  regu¬ 
lations. 

A  Licensee  shall  be  subject  to  all  exist¬ 
ing  and  future  provisions  of  the  Act  and 
these  regulations. 

§  107.802  Other  Ian  s. 

Each  Licensee  shall  comply  with  all 
applicable  State  or  Federal  laws. 

§  107.803  Operations  under  Act. 

A  Licensee  shall  engage  only  in  the 
activities  contemplated  by  the  Act  and 
in  no  other  activities. 

§  107.804  [Reserved] 

§  107.805  Consideration  for  issuance  of 
licensee  securities. 

•  (a)  General. — A  Licensee  may  issue  its 

securities,  including  stock  options  to 
management  and  employees,  for: 
i  (1)  Cash; 

<  (2)  Direct  obligations  of,  or  obliga¬ 
tions  guaranteed  as  to  principal  and  in¬ 
terest  by,  the  United  States; 

(3)  Securities  of  which  it  is  the  issuer, 
in  connection  with  a  reclassification  ap¬ 
proved  by  SB  A; 

(4)  Services  previously  rendered  to 
the  Licensee  not  to  exceed  the  fair  value 
thereof ; 

(5)  Services  to  be  rendered,  on  the 
terms  and  within  the  limits  set  forth  in 
paragraph  (b)(1)  of  this  section; 

'•  (6)  Physical  assets  to  be  currently  em¬ 

ployed  in  Licensee’s  operation  at  the  fair 
market  value  thereof; 

\  (7)  As  a  dividend;  and 

i  (8)  In  connection  with  a  merger,  con¬ 
solidation,  or  reorganization  approved  by 
SB  A:  Provided,  however,  That  any  stock 
Issued  as  a  part  of  Licensee’s  minimum 
capital  pursuant  to  §  107.101(d)  must  be 
paid  for  in  cash  or  securities  permitted 
by  the  last  sentence  of  section  308(b)  of 
the  Act:  And  provided,  further.  That  a 
section  301(d)  Licensee  which  has  re¬ 
ceived  Portfolio  securities  from  a  partici¬ 
pant  Licensee  pursuant  to  S  107.813(d), 
may  issue  stock  for  such  securities  at 
their  cost  or  fair  market  value,  whichever 
is  lower. 

(b)  Stock  options. — (1)  Authorized  for 
1940  Act  companies;  terms  and  condi¬ 
tions.  A  Licensee  which  is  registered  as 
an  Investment  company  under  the  In¬ 
vestment  Company  Act  of  1940  may  issue 
stock  options,  provided  each  such  option 
is  a  “qualified  stock  option”  as  defined  in 
section  422  of  the  Internal  Revenue  Code 
and  is  granted  pursuant  to  a  plan  which 
provides  that: 

(i)  The  option  by  its  terms  shall  pro¬ 
vide  that  it  is  exercisable  by  the  indi¬ 
vidual  to  whom  it  is  granted  only  if,  at 
all  times  during  the  period  beginning 
with  the  date  of  the  granting  of  the  op¬ 
tion  and  ending  three  months  before  the 
date  of  such  exercise,  such  Individual 
was  an  employee  or  officer  of  either  the 
Licensee  which  granted  such  option  or 
a  wholly  owned  subsidiary  thereof,  or  a 
successor  Licensee  or  a  wholly  owned 
subsidiary  thereof; 

(it)  The  aggregate  number  of  shares 


of  any  class  of  stock  which  may  be  is¬ 
sued  under  options  pursuant  to  the  terms 
of  the  plan  shall  not  exceed  seven  and 
one-half  percent  of  the  total  number  of 
outstanding  shares  of  such  class  (less 
shares  reacquired  and  held  in  the  treas¬ 
ury)  at  the  time  the  plan  is  adopted; 

(iii)  The  individuals  who  are  officers 
or  employees  of  the  Licensee  or  of  a 
wholly  owned  subsidiary  thereof  at  the 
time  the  plan  is  adopted  may  not  receive 
options  to  acquire  more  than  an  aggre¬ 
gate  of  sixty-six  and  two-thirds  percent 
of  4he  total  number  of  shares  of  each 
class  of  stock  which  may  be  issued  un¬ 
der  options  pursuant  to  the  terms  of  the 
plan;  and 

(iv)  No  individual  may  receive  an  op¬ 
tion  or  options  to  purchase  more  than 
thirty-five  percent  of  the  aggregate  num¬ 
ber  of  shares  of  each  class  which  may  be 
issued  under  options  pursuant  to  the 
terms  of  the  plan. 

(2)  Stock  options  not  deemed  compen¬ 
sation. — Stock  options  issued  by  any 
Licensee  including  a  1940  Act  company, 
which  comply  with  the  requirements  of 
foregoing  paragraph  (b)(1)  of  this  sec¬ 
tion  shall  be  deemed  not  to  constitute 
“compensation”  for  purposes  of  any  re¬ 
quirement  of  prior  written  consent  of 
SBA  with  respect  to  Increases  of  salaries 
or  other  compensation  behind  the 
amounts  approved  by  SBA. 

(3)  Licensees  other  than  1940  Act 
companies  remain  authorized  to  issue 
stock  options  which  do  not  meet  the  re¬ 
quirements  of  paragraph  (b)(1)  of  this 
section. 

§  107.806  Retention  of  investments. 

A  Licensee  may  retain  its  investment 
in  a  concern  which  qualified  as  small  at 
the  time  of  initial  Financing,  but  which 
subsequently  became  large.  Securities 
received  in  connection  with  a  Portfolio 
Concern’s  merger,  consolidation,  or  af¬ 
filiation  with  a  large  business  may  be  re¬ 
tained  until  Licensee  has  recovered  its 
original  investment  plus  a  reasonable  re¬ 
turn  thereon,  and  thereafter,  so  long  as 
continued  ownership  does  not  interfere 
with  the  Financing  of  Small  Concerns. 
Additional  Financing  may  be  provided 
only  to  the  extent  necessary  to  honor 
a  commitment  made  while  the  concern 
was  small  or  to  protect  Licensee’s  original 
investment. 

§  107.807  Purchases  of  securities  from 
another  licensee. 

A  Licensee  may  exchange  with  or 
purchase  for  cash  from  another  Licensee 
Portfolio  securities  (or  any  interest 
therein) : 

(a)  Without  recourse  against  the  seller 
(except  for  liability  resulting  from  false 
representations  as  to  matters  of  fact) ; 
and 

(b)  In  the  case  of  evidences  of  in¬ 
debtedness,  with  recourse  against  the 
seller  not  to  exceed  ninety  percent  of  the 
debt  outstanding  at  the  time  of  default 
by  the  obligor:  Provided,  however,  that: 

(1)  Licensee  shall  not  have  at  any  time 
more  than  one-third  of  its  total  assets  in¬ 
vested  in  such  securities;  and 

(2)  The  amount  for  which  the  selling 
Licensee  may  be  contingently  liable  shall 


be  included  in  its  twenty  percent  overline 
limit  under  §  107.301(d). 

§  107.808  Idle  funds. 

Funds  of  a  Licensee  not  invested  in 
Small  Concerns  or  in  accordance  with 
the  last  sentence  of  section  308(b)  of  the 
Act  shall  be  deposited  without  delay,  or 
may  be  invested  in  Time  Certificates  of 
Deposit  maturing  within  one  year,  issued 
by  any  bank  which  is  a  member  of  the 
Federal  Deposit  Insurance  Corporation: 
Provided,  however.  That  a  Licensee  may 
maintain  a  petty  cash  fund  up  to  $500. 

§  107.809  Investment  adviser/manager. 

(a)  General. — A  Licensee  may  employ 
an  Investment  Manager  or  Adviser,  as 
defined  in  §  107.3,  and  shall  furnish  SBA 
with  a  copy  of  the  contract  before  its 
effective  date.  Services  performed  may 
include  the  actual  performance  of  cer¬ 
tain  of  Licensee’s  management  or  op¬ 
erating  activities.  However,  the  responsi¬ 
bility  for  the  Licensee’s  actions  shall  vest 
with  its  Board  of  Directors.  Compensa¬ 
tion  paid  by  a  Debtor  Licensee  is  subject 
to  prior  written  SBA  approval. 

(b)  Two  or  more  Licensees  may,  with 
prior  SBA  approval,  employ  the  same 
Investment  Adviser  or  Manager. 

§  107.810  Assets  in  liquidation. 

A  Licensee  shall  dispose  of  property  ac¬ 
quired  in  total  or  partial  liquidation  of  a 
Portfolio  asset,  within  a  reasonable  pe¬ 
riod  of  time.  It  may  incur  reasonably 
necessary  expenditures  for  maintenance 
and  preservation:  Provided,  however. 
That  except  as  specifically  approved  in 
writing  by  SBA,  such  expenditures  plus 
Licensee’s  total  investment  attributable 
to  such  asset  shall  not  exceed  its  over¬ 
line  limit  under  §  107.301(d) .  Application 
for  SBA  approval  shall  specify  all  ex¬ 
penses  estimated  to  be  necessary  pend¬ 
ing  disposal  of  the  property. 

§  107.811  Additional  investment  by 
bank. 

A  federally  regulated  bank  which  on 
January  9,  1968,  held  fifty  percent  or 
more  of  any  class  of  equity  securities  of 
a  Licensee,  having  actual  or  potential 
voting  rights,  may  make  further  invest¬ 
ments  in  such  Licensee  only  if  they 
would  not  increase  its  percentage  hold¬ 
ing  of  such  securities.  Capital  Increases 
shall  be  subject  to  SBA  postapproval 
under  §  107.1105. 

§  107.812  Financing  changes  of  owner¬ 
ship. 

A  Licensee  may  finance  a  change  of 
ownership  in  a  Small  Concern  when  it 
will  promote  the  sound  development  or 
preserve  the  existence  of  a  Small  Con¬ 
cern;  or  will  assist  in  the  creation  of  a 
Small  Concern  as  a  result  of  a  corporate 
divestiture;  or  will  facilitate  ownership 
in  a  Disadvantaged  Concern.  For  restric¬ 
tions  governing  purchases  from  non- 
issuer,  see  S  107.504(b)  (3). 

§  107.813  Section  301(d)  licensee 
wholly  or  partly  owned  by  licensee 
companies. 

(a)  General. — A  section  301(d)  Li¬ 
censee  may  be  licensed  to  operate  as  the 
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subsidiary  of  one  or  more  Licensee  com¬ 
panies  (“participant  Licensee”) ,  with  or 
without  non-Licensee  participation,  sub¬ 
ject  to  the  following  conditions: 

(1)  Application. — In  reviewing  a  li¬ 
cense  application,  SBA  will  consider  the 
effect  on  the  participant  Licensees  of 
their  capital  contribution  to  the  proposed 
section  301(d)  Licensee. 

(2)  Participant  licensees. — Each  par¬ 
ticipant  Licensee  shall  own  at  least 
twenty  percent  of  the  voting  securities 
of  the  proposed  section  301(d)  Licensee, 
and  such  ownership  shall  constitute  a 
presumption  of  active  participation.  Li¬ 
censees  proposing  to  own  less  than 
twenty  percent  of  such  voting  securities 
may  demonstrate  to  SBA’s  satisfaction 
that  they  will  be  active  participants. 

(3)  Capital  contribution. — The  capital 
contribution  of  a  participant  Licensee 
which  is  no  part  of  the  statutory  mini¬ 
mum  capital  of  $150,000  of  the  section 
301(d)  Licensee,  may  be  represented  by 
securities  of  Small  Concerns  eligible  for 
Investment  by  a  section  301(d)  Licensee, 
at  cost  or  fair  market  value,  whichever 
is  lower.  Assumption  by  the  proposed 
section  301(d)  Licensee  of  any  part  of 
such  participant  Licensee’s  indebtedness 
held  or  guaranteed  by  SBA  will  not  be 
permitted.  A  capital  contribution  shall, 
for  purposes  of  the  participant  Licensee’s 
Leverage,  be  treated  as  a  reduction  of 
its  capital,  and  shall  not  result  in  excess 
Leverage  for  such  participant  Licensee. 

Restricted  Activities 
§  107.901  Control  of  small  concern. 

(a)  General. — The  Act  does  not  con¬ 
template  that  Licensees  shall  operate 
business  enterprises  or  function  as  hold¬ 
ing  companies  exercising  control  over 
such  enterprises.  Accordingly,  neither  a 
Licensee,  nor  a  Licensee  and  its  Asso¬ 
ciates,  nor  two  or  more  Licensees  may, 
except  as  hereinafter  set  forth,  assume 
Control  over  a  Small  Concern  pursuant 
to  management  agreements,  voting 
trusts,  majority  representation  on  the 
board  of  directors,  or  otherwise. 

(b)  Presumption  of  control. — Control 
over  a  Small  Concern  will  be  presumed 
to  exist  whenever  a  Licensee  or  Licensee 
and  its  Associates,  or  two  or  more  Li¬ 
censees,  own  or  Control,  directly  or  in¬ 
directly,  voting  securities  equivalent  to: 

(1)  Fifty  percent  or  more  of  the  out¬ 
standing  voting  securities,  if  held  by 
less  than  fifty  shareholders:  or 

(2)  More  than  twenty-five  percent  or 
a  block  of  twenty  or  more  percent  which 
is  as  large  as  or  larger  than  the  largest 
other  outstanding  block  of  such  securi¬ 
ties,  if  held  by  fifty  or  more  sharehold¬ 
ers.  Potential  ownership  of  voting 
securities  through  options,  warrants  and 
other  conversion  privileges  shall  not  be 
considered  in  counting  the  amount  of 
actual  outstanding  voting  securities 
owned  when  determining  whether  a  pre¬ 
sumption  of  Control  exists.  This  pre¬ 
sumption  may  be  rebutted  by  evidence 
satisfactory  to  SBA. 

(c)  Temporary  control  permitted. — A 
Licensee  may  acquire  temporary  Control 
only  where  reasonably  necessary  for  the 
protection  of  its  investment. 


(d)  Plan  to  relinquish  control. — A 
Licensee  may  assume  Control  pursuant 
to  paragraph  (c)  of  this  section  only  if 
it  has  entered  into  a  written  plan,  en¬ 
forceable  by  the  Small  Concern  or  its 
shareholders,  providing  for  relinquish¬ 
ment  of  Control  within  a  reasonable 
period  not  exceeding  seven  years.  Such 
plan  shall  expressly  state  that  it  is  sub¬ 
ject  to  SBA  approval,  that  the  parties 
consider  the  plan  fair,  and  shall  be  filed 
with  SBA  within  thirty  days  after  Con¬ 
trol  is  acquired,  subject  to  SBA’s  post 
approval  as  a  condition  for  the  continu¬ 
ance  of  the  license  and  shall  be  deemed 
approved  unless  Licensee  is  otherwise 
notified  within  ninety  days  after  its  re¬ 
ceipt  by  SBA.  Where  an  approved  plan 
later  becomes  inadequate,  a  revised  plan 
shall  be  submitted  for  SBA’s  approval. 
SBA  approval  shall  be  contingent  upon 
disclosure  of  all  relevant  facts  and  be 
subject  to  such  conditions  as  SBA  may 
prescribe. 

(e)  Annual  reporting. — The  Licensee 
shall  furnish  to  SBA  with  its  Financial 
Report,  SBA  Form  468,  a  statement  (in 
triplicate)  setting  forth  current  prospects 
for  the  implementation  of  the  divesti¬ 
ture  plan,  and  additional  factors,  if  any, 
affecting  the  status  of  Control. 

(f)  Enforcement  actions. — A  divesti¬ 
ture  plan  shall  not  interfere  with 
Licensee’s  enforcement  of  its  legal  rights 
against  a  Portfolio  Concern.  If  the 
Licensee  retains  or  acquires  Control 
through  enforcement  action,  it  shall  im¬ 
mediately  notify  SBA  and  submit  within 
thirty  days  a  divestiture  plan  for  SBA 
approval.  Subject  to  9  107.1005,  such 
plan  may  be  negotiated  with  parties 
other  than  the  Small  Concern  or  its 
shareholders. 

(g)  Additional  financing. — A  Licensee 
which  has  assumed  Control  of  a  Small 
Concern  may  later  provide  additional 
Financing,  without  an  exception  under 
9  107.1004(b)  (1),  but  shall  within  thirty 
days  resubmit  its  divestiture  plan  with 
appropriate  amendments  for  SBA’s  ap¬ 
proval. 

§  107.902  Voluntary  capital  decrease. 

Without  prior  written  SBA  approval, 
a  Licensee  shall  neither  voluntarily  re¬ 
duce  its  Private  Capital,  nor  purchase 
and  hold  more  than  two  percent  of  any 
class  of  its  stock. 

§  107.903  Mergers,  consolidations,  and 
reorganizations. 

Subject  to  the  prior  written  SBA  ap¬ 
proval,  a  Licensee  may  participate  in  a 
merger,  consolidation  or  reorganization 
where  the  resultant  company  will  qualify 
as  a  Licensee. 

Prohibitions 

§  107.1001  Prohibited  uses  of  funds. 

No  funds  may  be  provided  to  a  Small 
Concern: 

(a)  Relending,  reinvesting,  etc. — For 
relending  or  reinvesting  or  if  its  primary 
business  activity  involves,  directly  or  in¬ 
directly,  providing  funds  to  others,  the 
purchase  of  debt  obligations,  factoring, 
or  long-term  leasing  of  equipment  with 
no  provision  for  maintenance  or  repair: 


Provided,  however.  That,  except  for  com¬ 
mercial  banks,  savings  banks,  agricul¬ 
tural  credit  companies,  and  savings  and 
loan  associations  not  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation,  the  foregoing  prohibition 
shall  not  apply  to  venture  capital 
Financing  (as  defined  in  §  107.202(b) )  of 
any  Disadvantaged  Concern,  organized 
less  than  five  years.  Without  SBA’s  prior 
written  approval,  all  Financings  pursu¬ 
ant  to  this  proviso  shall  not  exceed  the 
Licensee’s  Private  Capital  as  of  the  close 
of  any  full  fiscal  year.s 

(b)  Financing  licensees. — Directly  or 
indirectly,  for  purchasing  stock  in  or 
otherwise  providing  capital  for  a 
Licensee,  or  to  repay  an  indebtedness  to 
accomplish  such  purpose. 

(c)  Real  estate. — (1)  If  the  Small 
Concern  is  classified  under  Major  Group 
65  (Real  Estate)  of  the  SIC  Manual  ex¬ 
cept  for: 

(i)  Subdividers  and  developers  (other 
than  cemetery  subdividers  and  develop¬ 
ers)  ; 

(ii)  Title  abstract  companies;  and 

(iii)  Agents,  brokers  and  managers,  or 
(2)  If  the  Financing  will  be  used  to  ac¬ 
quire,  or  discharge  an  obligation  relating 
to  the  prior  acquisition  of,  realty  to  be 
held  without  prompt  and  substantial 
improvement,  for  leasing  by  a  Small 
Concern  which  is  neither  an  eligible  real 
estate  concern  (Industry  Numbers  6531, 
6541  and  6552  of  the  SIC  Manual)  nor 
an  operative  builder  (Industry  Number 
1531),  or  for  sale  to  others:  Provided, 
however.  That  prompt  improvement 
shall  not  be  required  where  an  adverse 
change  of  circumstances  beyond  the 
Small  Concern’s  control  makes  leasing 
necessary,  pending  improvement  or  sale 
at  the  earliest  feasible  date.  Realty  ac¬ 
quired  for  sale  which  is  promptly  and 
substantially  improved,  may  be  leased 
pending  sale  at  the  earliest  feasible  date, 
where  such  adverse  change  makes  im¬ 
mediate  sale  impracticable.  Evidence  of 
such  adverse  change  shall  be  kept  for 
SBA’s  examination.  Improvement  shall, 
for  the  purposes  of  this  paragraph,  be 
deemed  prompt  and  substantial  if : 

(1)  An  amount  equal  to  fifty  or  more 
percent  of  the  Financing  is  used  for  im¬ 
provements;  and 

(ii)  Such  improvements  are  under¬ 
taken  within  one  year  from  date  of  ac¬ 
quisition  or  date  of  Financing,  whichever 
is  later. 

(d)  Public  interest. — For  purposes  con¬ 
trary  to  the  public  interest,  including  but 
not  limited  to  gambling  activities,  or  in¬ 
consistent  with  free  competitive  enter¬ 
prise. 

(e)  Foreign  investment. — For  use  out¬ 
side  the  United  States:  Provided,  how¬ 
ever,  that  a  Licensee  may  provide  funds 
to  a  domestic  Small  Concern: 

(1)  To  acquire  abroad  materials  and 
industrial  property  rights  for  a  domestic 
operation;  or 

•  1940  Act  companies  are  reminded  that 
sections  12(d)  (2)  and  (3)  of  that  Act  Im¬ 
pose  additional  restrictions  on  certain  Invest¬ 
ments  otherwise  permitted  by  this  }  107.1001 
(a). 
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(2)  For  foreign  branch  operations  or 
for  transfer  to  a  controlled  foreign  sub¬ 
sidiary,  so  long  as  the  major  portion 
of  the  assets  and  activities  of  such  con¬ 
cern  will  remain  within  the  United 
States. 

(f )  Passive  businesses.  If  that  concern 
is  not  engaged  in  a  regular  and  continu¬ 
ous  business  operation. 

(g)  Associated  supplier. — If  fifty  or 
more  percent  of  the  funds  (or  funds  of 
the  Small  Concern  released  by  such  Fi¬ 
nancing)  are  used  to  purchase  goods  or 
services  from  a  supplier  which  is  an  As¬ 
sociate  of  the  Licensee:  Provided,  how¬ 
ever,  That  in  the  case  of  a  Section  301(d) 
Licensee,  such  limit  shall  be  seventy -five 
percent.* 

(h)  Agriculture. — For  use  primarily  in 
agricultural  activities,  agricultural  ac¬ 
tivities  include,  but  are  not  limited  to, 
the  production  of  food  and  fiber.  How¬ 
ever,  where  the  Small  Concern  is  en¬ 
gaged  in  an  agricultural  activity,  but  fi¬ 
nancial  Assistance  has  been  formally  re¬ 
fused  by  an  Agency  of  the  Federal  Gov¬ 
ernment  or  an  agricultural  credit  service 
supervise^  by  the  Farm  Credit  Adminis¬ 
tration,  such  concern  shall  be  eligible 
for  Licensee  Assistance  (and  the  Licensee 
shall  retain  in  its  files  evidence  of  such 
refusal)  unless  it: 

(1)  Produces  (or  in  the  last  growing 
season  produced)  one  or  more  crops 
currently  eligible  for  a  U.S.  Department 
of  Agriculture  support  payment  or  pro¬ 
duction  loan; 

(2)  Produces  livestock  otherwise  than 
by  operating  a  commercial  feed  yard  for 
cattle  or  hogs  which  derives  its  income 
from  housing  and  feeding  animals  owned 
by  others  or  purchased  from  others  solely 
for  fattening  and  resale; 

(3)  Produces  baby  chicks  for  resale 
and  purchases  less  than  fifty  percent  of 
its  eggs  from  others; 

(4)  Operates  a  poultry  feed  yard  where 
any  part  of  its  income,  except  income 
from  egg  production,  is  derived  from 
sources  other  than  the  housing  and  feed¬ 
ing  of  poultry  owned  by  others;  or 

(5)  Produces  fish,  and  neither  the 
production  process  nor  the  fish  is  novel, 
innovative  or  experimental. 

§  107.1002  [Reserved] 

§  107.1003  Inactive  licensees. 

(a)  The  Act  contemplates  that  a  Li¬ 
censee  shall  conduct  active  operations 
to  meet  the  needs  of  Small  Concerns.  Ac¬ 
cordingly,  inactivity  constitutes  a  vio¬ 
lation  of  these  regulations. 

(b)  A  Licensee  which  on  the  close  of 
any  full  fiscal  year  has  more  than 
twenty-five  percent  of  its  assets  in  idle 
funds  (§  107.808)  shall  be  presumed  in¬ 
active  if  it  has  not,  during  the  past  year, 
provided  Financing  aggregating  at  least 
twenty-five  percent  of  the  average 
amount  of  its  said  idle  funds  during  such 
fiscal  year.  It  shall  promptly  file  writ¬ 
ten  reasons  for  its  inactivity.  The  fore¬ 
going  presumption  may  be  rebutted  by 
written  evidence  satisfactory  to  SBA. 

•See  {  107.1004(b)(5). 


§  107.1004  Conflicts  of  interest. 

(a)  General. — Self-dealing  to  the 
prejudice  of  Small  Concern,  or  of  a 
Licensee  or  its  shareholders,  or  of  SBA, 
is  prohibited. 

(b)  Prohibitions. — Except  where  a 
written  exemption  may  be  granted  by 
SBA  in  special  instances  in  furtherance 
of  the  purposes  of  the  Act: 

(1) A  Licensee  shall  not,  directly  or  in¬ 
directly,  provide  Financing  to  any  of  its 
Associates. 

(2)  A  Licensee  shall  not,  directly  or  in¬ 
directly,  provide  Financing  to  an  Associ¬ 
ate  of  another  Licensee  if  an  Associate 
of  the  first  Licensee  receives,  has  re¬ 
ceived,  or  is  about  to  receive  (including 
receipt  pursuant  to  any  understanding, 
agreement,  or  cross-dealing,  reciprocal 
or  circular  arrangement)  any  direct  or 
indirect  Financing  or  a  commitment  for 
Financing  from  such  other  Licensee  or 
a  third  Licensee. 

(3)  No  Licensee  or  any  of  its  Associates 
shall  directly  or  indirectly  borrow  money 
from: 

(i)  A  concern  Financed  by  such 
Licensee,  or 

(ii)  An  officer,  director,  or  owner  of 
ten  or  more  percent  equity  interest  in 
such  concern;  or 

(iii)  A  close  relative  of  such  officer,  di¬ 
rector,  or  equity  owner. 

(4)  No  Licensee  shall  directly  or  indi¬ 
rectly  provide  Financing  to  discharge  or 
to  free  other  funds  for  use  in  discharging 
an  obligation  to  an  Associate  of  the 
Licensee:  Provided,  however.  That  the 
foregoing  shall  not  apply  to  transactions 
by  Associates  in  the  normal  course  of 
business  involving  lines  of  credit. 

(5)  No  Licensee  shall  directly  or  in¬ 
directly  Finance,  except  as  permitted 
by  S  107.1001(g),  the  purchase  of  prop¬ 
erty  from  an  Associate  of  the  Licensee. 

(c)  A  Licensee  may  provide  Financing 
to  a  non-Associate  also  Financed  by  an 
Associate  of  such  Licensee  contempo¬ 
raneously  or  within  one  year  before  or 
after  the  Licensee’s  Financing,  but  only 
on  terms  not  less  favorable  to  the  Li¬ 
censee  than  to  the  Asscociate.  Licensee 
shall  retain  written  evidence  of  the  entire 
transaction.  Where  the  Associate’s  Fi¬ 
nancing  is  of  a  different  kind,  the  burden 
shall  be  on  the  Licensee  to  show  that  the 
terms  of  its  Financing  were  at  least  as 
favorable  as  those  of  its  Associate’s  Fi¬ 
nancing:  Provided,  however,  That  the 
foregoing  shall  not  apply  to  transactions 
by  Associates  in  the  normal  course  of 
business  involving  lines  of  credit  or  short¬ 
term  Financing. 

(d)  Compensation  to  associates. — 
Without  the  prior  written  approval  of 
SBA,  no  Associate  of  a  Licensee  shall  re¬ 
ceive  from  a  Small  Concern,  directly  or 
indirectly,  any  compensation  in  connec¬ 
tion  with  Assistance  rendered  by  such 
Licensee  or  anything  of  value  for  pro¬ 
curing,  attempting  to  procure,  or  in¬ 
fluencing  Licensee’s  action  with  respect 
thereto,  except  only  reasonable  sums  for 
bona  fide  closing  expenses  and  services 
performed  by  an  Associate  designated  by 
the  Licensee  with  the  consent  of  such 
concern.  "Closing  Services”  shall  include, 


for  example,  title  examination,  appraisal, 
credit  report,  survey,  but  shall  not  in¬ 
clude  postclosing  services,  such  as  man¬ 
agement  consulting  services.  Compensa¬ 
tion  for  closing  services  must  be  approved 
as  reasonable  and  collected  by  the 
Licensee  on  the  Associate's  behalf;  writ¬ 
ten  evidence  of  the  transaction  shall  be 
retained  for  SBA’s  examination. 

(e)  Public  notice. — Before  SBA  grants 
an  exemption  under  this  section,  the 
Licensee  shall  publish  in  a  newspaper  of 
general  circulation  in  the  locality  most 
directly  affected  by  the  transaction,  a 
notice  prescribed  by  SBA,  and  furnish  a 
certified  copy  to  SBA  within  ten  days; 
SBA  shall  publish  a  similar  notice  in  the 
Federal  Register. 

(f )  Protection  of  investment. — Nothing 
contained  in  these  regulations  shall  pre¬ 
clude  a  Licensee  from  designating  an 
Associate  to  serve  as  an  officer,  director 
or  in  any  other  capacity  in  the  manage¬ 
ment  of  a  Portfolio  Concern  to  protect 
its  investment:  Provided,  however,  That 
such  Associate  has  not  other  direct  or 
indirect  financial  interest  in  the  Port¬ 
folio  Concern  and  has  not  served  as  an 
,  officer  or  director  or  in  any  other  capac¬ 
ity  in  the  management  of  such  concern 
for  more  than  thirty  days  prior  to  such 
Financing. 

(g)  1940  Act  companies. — A  1940  Act 
company  which  has  been  granted  an  ex¬ 
emption  by  the  Securities  and  Exchange 
Commission  with  regard  to  a  transaction 
described  in  this  section  shall  be  exempt 
therefrom:  Provided,  however,  That  the 
Licensee  shall  promptly  notify  SBA  and 
publish  notice  thereof  pursuant  to  para¬ 
graph  (e)  of  this  section. 

§  107.1003  Disposition  of  assets  to  li¬ 
censee’s  associates  or  to  competitors 
of  portfolio  concern. 

(a)  Except  with  a  written  exemption 
from  SBA  in  special  instances,  a  Licensee 
shall  not  dispose  of  assets  (including  as¬ 
sets  in  liquidation)  to  any  Associate.  As 
a  prerequisite  to  such  exemption,  the 
Licensee  must  demonstrate  that  the  pro¬ 
posed  terms  of  disposal  are  no  less  favor¬ 
able  to  it  than  are  obtainable  elsewhere. 

(b)  Except  with  written  approval  of 
the  Portfolio  Concern  which  is  not  con¬ 
trolled  by  the  Licensee,  or  of  SBA,  a 
Licensee  shall  not  dispose  of  Portfolio 
securities  to  a  competitor  of  such  con¬ 
cern.  The  particulars  of  any  such  dispo¬ 
sal  shall  be  promptly  reported  to  SBA. 

§  107.1006  [Reserved] 

§  107.1007  No  Government  sponsorship. 

No  Licensee  shall  represent  or  imply 
in  any  manner  that  any  stock  issued  or 
obligation  incurred  by  it  has  been  ap¬ 
proved  by  the  United  States,  or  any 
agency  or  officer  thereof,  and  a  statement 
to  such  effect  shall  be  included  in  any 
solicitations  to  investors. 

§  107.1008  Violations  based  on  false 
filings  and  nonperformanee  of  agree¬ 
ments  with  SBA. 

The  following  shall  constitute  a  viola¬ 
tion  of  these  regulations: 

(a)  Nonperformance  of  any  of  the  re¬ 
quirements  of  any  debenture,  preferred 
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security,  note  issued  to  or  guaranteed  by 
SB  A,  or  of  any  written  agreement  with 
SBA. 

(b)  Any  false  statement  knowingly 
made,  or  misrepresentation  or  failure  to 
state  a  material  fact  necessary  in  order 
to  make  a  statement  not  misleading  in 
the  light  of  the  circumstances  under 
which  the  statement  was  made,  in  any 
document  submitted  to  SBA. 

Examinations,  Accounts,  Records  and 
Reports 

§  107.1101  Examinations  fees. 

(a)  General. — Examination  fees  will 
be  assessed  for  annual  examinations 
made  in  accordance  with  the  Act,  except 
for  the  first  examination  of  section  301 
(d)  Licensees.  As  a  general  rule,  SBA 
will  not  assess  examination  fees  for  spe¬ 
cial  examinations  to  obtain  specific 
information. 

(b)  Rates. — The  fee  structure  provides 
rates  based  on  the  Licensee’s  assets  as 
of  the  date  of  the  latest  certified  finan¬ 
cial  statement  submitted  to  SBA  before 
the  examination.  The  rate  table  Is  as 
follows: 

Total  assets  of  Base  +  Percent  of  assets 
licensee  rate 

$500,000  or  less .  $400  +  0 

$500,001-$1,000,000...  400  +  0.06  over  $500,000. 

$1, 000, 001  $3, 000,000..  700  +  0.015  over  $1,000,000. 

$3,000,001 -$5,000, (XXX.  1,000  +  0.008  over  $3,000,000. 
Over  $5,000,001 _  1,160  +  0.003  over  $5,000,000. 

For  example,  a  Licensee  with  total  assets 
of  $2,000,000  would  pay  an  examination 
fee  of  $850  ($700+0.015%  of  $1,000,000). 

(c)  Additional  fee. — SBA  may  assess 
an  additional  fee  of  $100  per  day  if  the 
examination  is  delayed  or  prolonged,  in 
the  judgment  of  SBA,  by  a  Licensee’s 
failure  to  act  with  reasonable  business 
prudence  in  the  conduct  of  its  affairs. 
For  example,  if  its  records  are  not  kept 
current,  the  resulting  delay  could  be 
deemed  cause  for  such  assessment. 

§  107.1102  Records  and  reports. 

(a)  Records. — Current  financial  rec¬ 
ords  including  books  of  account  are  to 
be  maintained  in  all  material  respects  in 
accordance  with  SBA’s  System  of  Ac¬ 
count  Classifications.  All  financial  rec¬ 
ords,  and  minutes  of  meetings  of  stock¬ 
holders,  directors,  executive  committees, 
or  other  officials,  and  all  documents  and 
supporting  material  relating  to  Li¬ 
censee’s  transactions  shall  be  kept  at  its 
principal  office:  Provided,  however.  That 
Portfolio  items  held  by  a  custodian  pur¬ 
suant  to  written  agreement  shall  be  ex¬ 
cepted  from  this  requirement.  All  finan¬ 
cial  reports  furnished  to  SBA  shall  make 
complete  disclosure  of  all  matters  rele¬ 
vant  to  the  Act  and  regulations. 

(b)  Preservation  of  records. — Each  Li¬ 
censee  shall  preserve,  for  the  periods 
hereinafter  specified  and  in  a  manner 
that  permits  the  immediate  location  of 
any  record,  such  documents  which  are 
the  basis  for  financial  statements  re¬ 
quired  by  paragraph  (e)  of  this  section, 
and  of  the  accompanying  independent 
public  accountant’s  certificate.  Each  Li¬ 
censee  shall: 


(1)  Preserve  permanently: 

(1)  All  general  and  subsidiary  ledgers 
(or  other  records)  reflecting  assets  and 
valuation,  liability,  capital  stock  and 
surplus,  income,  and  expense  accounts: 

(11)  All  general  and  special  journals 
(or  other  records  forming  the  basis  for 
entries  in  such  ledgers) ;  and 

(iii)  The  corporate  charter,  bylaws,  li¬ 
cense  application,  and  all  minute  books, 
capital  stock  certificates  or  stubs,  stock 
ledgers,  and  stock  transfer  registers,  such 
documents  to  be  kept  readily  accessible 
for  the  first  two  years. 

(2)  Preserve  for  a  period  of  at  least 
six  years  following  final  disposition  of 
the  related  loan  or  investment,  all  ap¬ 
plications  for  Financing;  size  status 
declarations:  lending,  participation,  and 
escrow  agreements;  Financing  instru¬ 
ments;  capital  stock  certificates  and 
warrants  of  Small  Concerns  not  surren¬ 
dered  or  exercised;  and  all  other  docu¬ 
ments  and  supporting  material  relating 
to  such  loan  or  investment,  including  cor¬ 
respondence,  such  documents  to  be  kept 
readily  accessible  for  the  first  two  years. 

(3)  Preserve  for  a  period  of  at  least 
six  years  all  vouchers,  checkbooks,  bank 
statements,  canceled  checks,  cash  recon¬ 
ciliations,  ledger  trial  balances,  memo¬ 
randa,  correspondence,  and  other  docu¬ 
ments  forming  the  initial  accounting 
data  for  entry  in,  or  underlying  records 
in  support  of,  the  records  enumerated  in 
paragraph  (b)(1)  of  this  section. 

(4)  Notwithstanding  the  provisions  of 
paragraphs  (b)(1)  through  (3)  of  this 
section,  a  microfilm  reproduction  of  any 
records  may  be  substituted  for  the 
original  and  preserved  for  the  required 
time  in  the  required  manner:  Provided, 
however,  That  Licensee  shall : 

(i)  Cause  a  duplicate  microfilm  to  be 
made  on  a  current  basis  and  stored  sepa¬ 
rately  from  the  original  microfilm  for 
the  time  required; 

(ii)  At  all  times  have  available  facili¬ 
ties  for  easily  readable  projection  and 
the  production  of  easily  readable  fac¬ 
simile  enlargements. 

(c)  Reports  to  stockholders. — At  the 
time  any  report  (including  any  prospec¬ 
tus,  letter,  or  other  publication  concern¬ 
ing  the  financial  operations  of  the  Li¬ 
censee  or  any  of  its  Portfolio  Concerns) 
is  furnished  to  investors,  the  Licensee 
shall  file  three  copies  with  the  Invest¬ 
ment  Division,  SBA. 

(d)  Documents  filed  with  SEC. — 
Whenever  a  Licensee  files  any  report, 
application  or  document  with  the  Secu¬ 
rities  and  Exchange  Commission,  it  shall 
concurrently  provide  SBA  with  a  copy 
thereof. 

(e)  Financial  reports  to  SBA. — (1) 
Each  Licensee  shall  submit  to  SBA,  at 
the  end  of  each  fiscal  year,  a  report  con¬ 
taining  financial  statements  for  the  fiscal 
year;  and,  when  requested  by  SBA,  in¬ 
terim  financial  reports,  such  reports  to 
present  fairly  the  financial  position  and 
the  results  of  the  Licensee’s  operations 
as  of  the  close  of  the  reporting  period. 
The  reports  are  to  be  prepared  in  ac¬ 
cordance  with  SBA’s  Instructions  there¬ 
for  and  shall  be  filed  on  SBA  Form  468 
in  triplicate  with  the  Investment  Divi¬ 


sion,  SBA,  on  or  before  the  last  day  of 
the  month  immediately  following  the 
end  of  the  reporting  period  (in  the  case 
of  an  unaudited  report),  and  on  or  be¬ 
fore  the  last  day  of  the  third  month 
following  the  end  of  the  reporting  period 
(in  the  case  of  an  audited  report) .  The 
1940  Act  companies  should  refer  to  the 
rules  of  the  Securities  and  Exchange 
Commission  for  the  reports  to  be  filed 
with  SEC. 

(2)  The  report  as  of  the  end  of  each 
fiscal  year  shall  be  accompanied  by  the 
opinion  of  an  SBA-approved  independent 
certified  public  accountant  or  licensed 
public  accountant,  certified  or  licensed 
by  the  appropriate  regulatory  authority 
of  a  State  or  political  subdivision  there¬ 
of.  Such  opinion  shall  be  based  on  an 
audit  of  the  Licensee's  accounts  in  ac¬ 
cordance  with  generally  accepted  audit¬ 
ing  standards.  Guidelines  to  be  followed 
are  set  forth  in  SBA’s  Audit  Guide  for 
Small  Business  Investment  Companies. 
Copies  may  be  obtained  from  SBA.  Ef¬ 
fective  December  31,  1975,  only  certified 
public  accountants  and  licensed  public 
accountants  who  have  received  their  li¬ 
censes  on  or  before  December  31,  1971, 
will  be  considered  qualified  to  render 
such  opinions. 

(f)  Litigation  reports. — When  a  Li¬ 
censee  becomes  a  party  to  litigation  or 
other  proceedings,  including  any  action 
by  the  Licensee,  or  by  a  security  holder 
thereof  in  an  individual  personal  or  de¬ 
rivative  capacity,  against  an  officer,  di¬ 
rector,  Investment  Adviser  or  other 
Associate  of  such  Licensee  for  alleged 
breach  of  official  duty,  it  shall  within 
ten  days  file  a  report  with  SBA  describ¬ 
ing  the  proceedings,  identity  of  and  Li¬ 
censee’s  relationship  to  other  parties  in¬ 
volved  and,  upon  request,  submit  copies 
of  the  pleadings  and  other  documents 
specified  by  SBA.  Where  such  proceed¬ 
ings  have  been  terminated  by  settlement 
or  final  judgment,  the  Licensee  shall 
promptly  advise  SBA  of  the  terms  there¬ 
of.  This  paragraph  shall  not  apply  to 
collection  actions  or  proceedings  in  en¬ 
forcement  of  Licensee’s  ordinary  credi¬ 
tors’  rights. 

(g)  Other  reports. — Each  Licensee 
shall  file  with  the  Investment  Division, 
SBA,  such  other  reports  as  SBA  shall  re¬ 
quire  by  written  directive. 

§  107.1103  Internal  control. 

(a)  General. — Each  Licensee  shall 
adopt  a  plan  designed  to  safeguard  its 
assets  and  monitor  the  reliability  of  its 
financial  data,  personnel.  Portfolio, 
funds,  and  equipment. 

(b)  Dual  control. — Licensees  shall 
maintain  dual  control  over  disbursement 
of  funds  and  withdrawal  of  securities. 
Disbursements  shall  be  made  only  by 
means  of  checks  requiring  the  signatures 
of  two  or  more  officers,  covered  by  the 
Licensee’s  fidelity  bond,  except  that 
checks  in  amounts  of  $1,000  or  less  may 
be  signed  by  one  bonded  officer.  Two  or 
more  bonded  officers,  or  one  bonded  offi¬ 
cer  and  one  bonded  employee,  shall  be 
required  to  open  safe  deposit  boxes  or 
withdraw  securities  from  safekeeping. 
Licensees  shall  furnish  to  each  deposi¬ 
tory  bank,  custodian,  and  entity  provid- 
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ing  safe  deposit  boxes,  a  certified  copy 
of  its  resolution  implementing  the  fore¬ 
going  control  procedures. 

§  107.1104  Fidelity  insurance. 

Each  Licensee  shall  maintain  a  Brok¬ 
ers  Blanket  Bond,  Standard  Form  No.  14, 
or  such  other  form  of  coverage  as  SBA 
may  approve,  in  a  minimum  amount  of 
$25,000,  executed  by  a  surety  holding  a 
certificate  of  authority  from  the  Secre¬ 
tary  of  the  Treasury  pursuant  to  6  U.S.C. 
sections  6-13.  For  additional  details,  see 
SBA’s  Audit  Guide  for  Small  Business 
Investment  Companies. 

§  107.1105  Reporting  changes  not  sub¬ 
ject  to  SBA  approval. 

(a)  Changes  to  be  reported. — Any 
change  of  Licensee’s  name,  address,  tele¬ 
phone  number,  officers  or  directors,  char¬ 
ter,  operating  area,  investment  policy, 
or  increase  in  capitalization  not  other¬ 
wise  required  to  be  reported  (see,  for 
example,  S  107.701)  shall  be  reported  to 
SBA  not  later  than  thirty  days  after 
these  events.  All  changes  shall  be  subject 
to  SBA  postapproval  as  a  condition  for 
the  continuance  of  the  license. 

(b)  SBA  approval. — Reports  and  re¬ 
quests  filed  pursuant  hereto  shall  be 
deemed  approved  unless  Licensee  is  noti¬ 
fied  to  the  contrary  by  SBA  within 


ninety  days  after  receipt  thereof.  Ap¬ 
proval  shall  be  contingent  upon  full  dis¬ 
closure  of  all  relevant  facts,  subject  to 
any  conditions  SBA  may  prescribe. 

Compliance 

§  107.1201  [  Reserved] 

§  107.1202  [Reserved] 

§  107.1203  Exemption  from  civil  pen¬ 
alty. 

Where  it  is  impracticable  to  submit 
any  required  report  within  the  prescribed 
time,  the  Licensee  may,  before  such  time 
has  expired,  promptly  file  an  application 
which: 

(a)  Identifies  such  report; 

(b)  Certifies  to  an  extraordinary  oc¬ 
currence  not  within  the  Licensee’s  con¬ 
trol  which  makes  timely  submission  of 
such  report  impracticable;  and 

(c)  Is  accompanied  by  written 
evidence. 

SBA  may  thereupon  exempt  the  Licensee, 
from  the  civil  penalty  provision  of  sec¬ 
tion  315(a)  of  the  Act,  in  such  manner 
and  upon  such  conditions  as  SBA  deter¬ 
mines. 

Exemptions 
§  107.1301  Exemptions. 

A  Licensee  may  file  an  application  in 
writing  with  SBA  to  have  a  proposed 


action,  which  is  subject  to  any  proce¬ 
dural  or  substantive  requirements,  re¬ 
striction,  or  prohibition  specified  under 
this  Part,  exempted  from  applicable  pro¬ 
visions  thereof.  SBA  may  approve  such 
application  and  grant  an  exemption, 
conditionally  or  unconditionally,  to  the 
extent  that  such  exemption,  from  the 
requirement,  restriction,  or  prohibition 
would  not  be  contrary  to  the  intents  and 
purposes  of  the  Act.  Such  application 
must  be  accompanied  by  supporting  evi¬ 
dence  which  demonstrates  to  SBA’s 
satisfaction  that: 

(a)  The  terms  of  the  proposed  action 
are  fair  and  equitable;  and 

(b)  The  exemption  requested  is  rea¬ 
sonably  calculated  to  advance  the  best 
interests  of  the  SBIC  program  in  a  man¬ 
ner  consonant  with  the  policy  objectives 
of  the  Act  and  regulations. 

§  107.1302  Savings  clause. 

The  legality  of  transactions  consum¬ 
mated  pursuant  to  provisions  of  these 
regulations  in  effect  at  that  time  shall  be 
governed  thereby,  notwithstanding  sub¬ 
sequent  changes.  Nothing  herein  shall 
bar  SBA  enforcement  action  with  respect 
to  any  transaction  consummated  in  vio¬ 
lation  of  provisions  applicable  at  the 
time,  but  no  longer  in  effect. 

[FR  Doc.73-18639  Filed  9-4-73:8:46  am] 
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